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I, Thomas J. McKenna, declare as follows: 

1. I am a member of Gainey McKenna & Egleston and counsel for Plaintiff 

Melvyn Klein (“Plaintiff Klein”) in the instant action.  I am a member of the State Bar 

of New York.  I am admitted pro hac vice in the instant action.  The testimony 

provided herein is based on my own personal knowledge, information, and belief and, 

if called upon, I could and would competently testify thereto. 

2. All capitalized terms not defined herein shall have the same definitions as 

set forth in the Stipulation of Settlement dated January 29, 2018 (the “Stipulation”), 

which was previously submitted to this Court in connection with Plaintiff’s 

Unopposed Motion for Preliminary Approval of Settlement (Docket No. 39).  

Citations to the Stipulation shall appear in the following format:  Stip, __. 

3. I hereby submit this declaration in support of Plaintiff Klein’s Motion for 

Final Approval of Settlement of the above-captioned shareholder derivative action 

(the “Klein Action”) brought on behalf of Opus Bank (“Opus,” or “the Bank”), and the 

substantially similar shareholder derivative action currently pending in California 

Superior Court, County of Los Angeles, captioned Dillard v. Gordon, et al., No. 

BC651522 (the “Dillard Action”) (the “Settlement”).  Plaintiff Klein and Plaintiff 

Dillard are referred to herein as “Plaintiffs.” 

4. In addition, I also submit this declaration in support of Plaintiff’s Motion 

for a Fee and Expense Award in the amount of $875,000.  In Plaintiff’s supporting 

motion papers, this declaration is referred to as the “McKenna Fact Decl.” 

5. Collectively, the Klein Action and the Dillard Action, shall be referred to 

herein as the “Derivative Actions.” 

I. OVERVIEW 

6. On behalf of the Plaintiffs, I am pleased to present the Settlement for this 

Court’s final approval.  In my opinion, derivative litigation is known for presenting 
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serious obstacles to stockholder plaintiffs and for its extreme unpredictability, and 

these Derivative Actions were the same.  Nonetheless, in the face of this uncertainty, 

Plaintiffs were able to achieve a settlement which produced an excellent result for 

Opus and Opus Shareholders.   

7. The Settlement is the culmination of more than one years’ worth of 

litigation and arm’s-length negotiations among experienced counsel for the Parties, 

who comprehensively understood and debated the merits of the Derivative Actions.  I 

was the attorney in my firm with the primary responsibility for the prosecution of this 

action.  I hereby state of record that there has been no collusion or complicity of any 

kind in connection with the negotiations for, or the agreement to, settle this derivative 

action.  I state of record that all settlement negotiations in this case were conducted at 

arm’s’-length by adverse, represented parties, often with the aid of an independent 

mediator, and broke down more than once over disputes between the parties as to the 

terms of the Settlement. 

8. As a direct result of the filing and prosecution of the Derivative Actions, 

Opus has agreed to maintain the Initial Reforms and implement the Corporate 

Governance Reforms (collectively, “the Reforms”), which directly address the issues 

that gave rise to the Derivative Actions and which will improve Opus’s overall 

governance.   

9. Opus’s Board of Directors (“Board”) has approved the Settlement, in 

which the Board acknowledges that the Reforms “confer a substantial benefit to the 

Bank and its shareholders.” Stip., Ex. A at 2.   In brief, the Reforms, among other 

things, call for the Bank to implement an independent third-party review of the 

Bank’s outstanding commercial loan portfolio to identify problem loans.  In 

addition, the Reforms require the Bank to create a Chief Compliance Officer 

Position to ensure that the Bank has an effective compliance communication 
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program in place to ensure adherence to all laws and regulations applicable to the 

operations of the Bank. See Stip., Ex. A.  The Reforms also require the Bank to 

maintain a separate Audit Committee and a separate Risk Oversight Committee, with 

different directors serving as the Chair of each, together with mandatory training for 

employees in credit-focused analysis.  Id.  

10. The Reforms, thus, directly address the allegations made in the 

Derivative Actions that Defendants’ internal controls and compliance measures 

regarding their loan portfolio were insufficient to guard against overly risky loans 

and/or caused the Bank to make false and misleading statements to the investing 

public about the operations of the Bank. Moreover, Opus approved the Settlement 

only after determining that the Settlement of the Derivative Actions under the terms 

set forth in the Stipulation, including the institution of the Corporate Governance 

Reforms and maintenance of the Initial Reforms, benefits the Bank.   

A. Factual Background 

11. Opus Bank is a California corporation and California-chartered 

commercial bank. The “Individual Defendants” are Stephen H. Gordon, Nicole M. 

Carrillo, Mark Cicirelli, Mark E. Schaffer, Michael L. Meyer, Robert J. Shackleton, 

Thomas M. Bowers, Curtis A. Glovier, and David King (together with Opus, 

“Defendants”).  Nicole M. Carrillo is a defendant only in Dillard v. Gordon, et al., 

No. BC651522 (Cal Super. Ct., L.A. Cnty.).  Between July 28, 2014 and October 16, 

2016, Plaintiff alleged that the Individual Defendants willfully or recklessly made 

and/or caused the Bank to issue false and misleading statements and fail to disclose 

that: (1) certain Bank loans were of poor quality, (2) the Bank was over-representing 

the quality of certain loans to the public; (3) the Bank was not accounting for the loans 

in adherence to Generally Accepted Accounting Principles (“GAAP”); (4) consistent 

with the foregoing false representations, the Bank would be forced to recognize large 
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charge-offs associated with certain loans; and (5) the Bank’s internal controls over 

financial reporting and accounting were inadequate (collectively, the alleged 

“Misconduct”). 

12. On October 17, 2016, Plaintiff alleged the truth was revealed to the 

investing public when Opus issued a press release titled, “Opus Bank Announces 

Loan Charge-Offs Will Impact Third Quarter Earnings.” That press release announced 

Opus’s earnings for the third quarter of fiscal year 2016 would include a $0.59 per 

diluted share impact from $38.8 million in charge-offs recognized on eight loan 

relationships, which the Bank expected to result in a net loss of approximately $0.05 

per diluted share for the quarter. The price of Opus Bank stock fell to $27.20 per share 

at the close of the market on October 17, 2016, down $7.25, or 21%, from a closing 

price of $34.45 per share on the prior trading day, October 14, 2016.  

13. Plaintiff alleged that Opus sustained damages resulting from the conduct 

of the Individual Defendants including, but not limited to: (1) legal fees associated 

with a related Securities Class Action1 filed against the Bank and certain Individual 

Defendants, and amounts paid to outside lawyers, accountants, and investigators in 

connection thereto; (2) the $17 million cash settlement in the Securities Class Action; 

and (3) a loss of reputation and goodwill.  

B. Procedural History 

14. On January 24, 2017, Plaintiff Klein commenced this action, asserting 

claims derivatively on behalf of Opus.  Stip. at Section I, p. 2.  On February 22, 2017, 

Plaintiff Dillard commenced the Dillard Action against Defendants in the California 

State Court, styled Dillard v. Gordon, et al., No. BC651522 (Cal Super. Ct., L.A. 

Cnty.), also asserting claims derivatively on behalf of Opus.  Id.  

                                           
 
1 That action is Schwartz v. Opus Bank, et al., 2:16-cv-7991-AB-JPR (C.D. Cal.). 
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15. The complaints in the Derivative Actions generally allege that 

Defendants: (1) breached their fiduciary duties; (2) made or permitted the making of 

material false and misleading statements to the investing public that failed to disclose 

that (a) certain of the Bank’s loans were of poor quality, (b) the Bank was over-

representing the quality of the loans, (c) the accounting for the loans did not adhere to 

GAAP, and (d) the Bank would be forced to recognize large charge-offs associated 

with the loans; and (3) Defendants permitted the Bank to maintain inadequate internal 

controls over financial reporting, compliance and accounting. The complaint in the 

Klein Action alleged counts for breach of fiduciary duty, gross mismanagement, 

unjust enrichment, and violations of Section 14(a) of the Securities Exchange Act of 

1934 and Rule 14a-9 promulgated thereunder. The Dillard complaint alleged counts 

for breach of fiduciary duty, unjust enrichment, abuse of control, gross 

mismanagement and corporate waste.  Id. 

16. On March 28, 2017, the Court entered an order appointing Gainey 

McKenna & Egleston as Interim Lead Counsel for Plaintiff Klein and staying the 

Klein Action until the resolution of the motion to dismiss filed in the related Securities 

Class Action.  Id., p. 2-3.  On July 13, 2017, the California State Court entered an 

order appointing The Rosen Law Firm, P.A. as Interim Lead Counsel for Plaintiff 

Dillard and staying the Dillard Action until the resolution of the motion to dismiss 

filed in the Securities Class Action.  Id., p. 3.  

C. Settlement Negotiations  

17. The Parties participated in a mediation of the Derivative Actions and the 

Securities Class Action presided over by Gregory P. Lindstrom, Esq. of Phillips ADR 

(the “Mediator”) on November 1, 2017.  Id.  Prior to attending the Mediation, the 

Plaintiffs agreed to prosecute the Derivative Actions jointly and made settlement 

demands upon Defendants.   
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18. The Derivative Actions did not settle at the November 1, 2017 mediation.  

Instead, after weeks of additional negotiations, on December 12, 2017, the Parties 

executed a memorandum of understanding memorializing a settlement in principal for 

the Derivative Actions.  Id.  Thereafter, the Parties negotiated the terms of the formal 

Stipulation with its necessary exhibits, including the form of a proposed preliminary 

approval order, notice to the shareholders and a proposed final judgment.  Stip., Exs. 

B, B-1 and C.  The Stipulation was executed as of January 29, 2018. 

19. Plaintiffs’ Counsel advised Plaintiffs to agree to the Stipulation only after 

significant investigation. These efforts included, inter alia: (1) inspecting, analyzing, 

and reviewing Opus’s public filings, press releases, announcements, transcripts of 

investor conference calls, and news articles; (2) drafting and filing the respective 

complaints in the Klein Action and Dillard Action; (3) researching the applicable law 

with respect to the claims asserted in the Derivative Actions and the potential defenses 

thereto; (4) researching corporate governance issues and best practices; (5) preparing 

extensive written settlement demands together with proposals for corporate 

governance reforms; (6) participating in extensive and numerous, in-person and 

telephonic settlement discussions with Defendants’ Counsel and the Mediator; and (7) 

drafting and negotiating the written settlement documents.       

20. Moreover, the Stipulation provided for certain confirmatory discovery to 

verify the reasonableness and adequacy of the Settlement, which included the same 

confirmatory discovery produced to the plaintiffs in the Securities Class Action.  It 

consisted of a document production of over 2,300 pages of internal Opus documents 

and a deposition of Jenny Simmons, Chief Operating Officer of Opus.  The documents 

were produced to Plaintiffs pursuant to a confidentiality agreement, together with the 

deposition transcript of Ms. Simmons. Plaintiffs’ Counsel reviewed the documents 
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and the deposition transcript and determined that the materials affirmed the 

reasonableness and adequacy of the proposed settlement. 

21. The Parties continued to negotiate an appropriate Fee and Expense 

Award among themselves.  Those efforts faltered, and the parties resumed their 

mediation.  A further in-person mediation session was held on June 4, 2018 before the 

Mediator.  Progress was made but no resolution was reached.  The issue of the Fee 

and Expense Award is the subject of a separate Motion for an Award of Fees and 

Expenses filed concurrently with the Motion for Final Approval.  

D. Preliminary Approval and Notice to Shareholders 

22. On March 9, 2018, this Court conducted a hearing on the motion for 

preliminary approval of the proposed settlement.  On March 13, 2018, the Court 

entered an order (the “Preliminary Approval Order”) preliminarily approving the 

Settlement and directing that a final settlement hearing be held on July 20, 2018 (the 

“Final Hearing”) to determine the fairness, reasonableness, and adequacy of the 

Settlement, the Fee and Expense Award, and the Service Awards.  Pursuant to the 

terms of the Preliminary Approval Order, the Notice to Opus Shareholders was filed 

by Opus with the SEC on Form 8-K on June 13, 2018. The Notice was also published 

in a press release over the internet and was posted, together with the Stipulation, on 

the Investor Relations portion of Opus’s website on June 13, 2018.  My office has also 

posted the Notice on its webpage, together with the court-filed copy of the Stipulation 

with its supporting exhibits.   

23. The Notice contained a detailed description of the history of the 

Derivative Actions and the Settlement and the claims that will be released if the 

Settlement is finally approved. The Notice also informed Opus shareholders that the 

maximum Fee and Expense Award that could be sought by Plaintiffs’ Counsel would 

be no more than $985,000 and set forth that the Service Awards to be sought for 
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Plaintiffs would be no more than $2,500 for each Plaintiff.  The Defendants have 

agreed not to oppose any Service Award so long as it does not exceed $2,500 and so 

long as they are paid from the Court awarded Fee and Expense Award.  Stip. at 11.  

The Notice further disclosed the time and location of the Final Hearing and advised 

Opus Shareholders of the procedures for objecting to the proposed Settlement, Fee 

and Expense Award, and/or Service Awards.     

E. Benefits of the Settlement 

25. “The filing and pendency” of the Derivative Actions “comprised a 

substantial contributing factor to the decision by the Bank to implement the five 

initial corporate governance reforms . . . (“Initial Reforms”), which occurred after 

the Actions were commenced.” Stip., Ex. A at 1.  In addition “Opus acknowledges 

and agrees that both of the Plaintiffs in the Actions (“Plaintiffs”) were a precipitating 

and material factor in the adoption of the Corporate Governance Reforms by the 

Bank, and that the Corporate Governance Reforms, as well as the Initial Reforms, 

confer a substantial benefit to the Bank and its shareholders.”  Id., at 2.  

26. As noted, the Reforms call for modifications and improvements to, inter 

alia, the Bank’s risk oversight, internal controls and compliance, and are designed to 

ensure, inter alia, that the Bank identifies and addresses material problems in 

connection to the Bank’s commercial loan portfolio and that the Bank disseminates 

accurate and truthful statements in its public disclosures.  See Stip., Ex. A.  The 

Reforms thus directly address the allegations made in the Derivative Actions that 

Defendants made and/or caused the Bank to make false and misleading statements to 

the investing public and lacked proper internal controls and compliance procedures.  

Id.    

27. The claims at issue in the Derivative Actions are complex, and Plaintiffs 

faced a number of legal and practical risks.  Even if Plaintiffs survived the numerous 
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procedural complexities inherent in shareholder derivative litigation, they would still 

be faced with the significant challenges of proving the elements of each of their 

claims, overcoming Defendants’ affirmative defenses, and proving non-exculpated 

damages. 

28. In sum, the Settlement represents an outstanding resolution for Opus in a 

case of substantial complexity and cost and fully justifies this Court’s final approval 

of the Settlement as fair, reasonable, and adequate.  In addition, as will be shown 

below and in the accompanying motion papers, in light of the extensive and successful 

services rendered by Plaintiffs’ Counsel and Plaintiffs in initiating, prosecuting, and 

resolving the Derivative Actions, the requested Fee and Expense Award of $875,000 

which includes all fees, reimbursement of all case-related expenses and a Service 

Award to each Plaintiff of $2,500, should also be approved. Accordingly, Plaintiff 

Klein respectfully requests the Court to: (i) approve the Settlement set forth in the 

Stipulation; (ii) find that the form of the Notice and direct publication of the Notice 

as contemplated by the Stipulation and Preliminary Approval Order satisfied due 

process; (iii) award attorneys’ fees and expenses of $875,000, from which should be 

deducted a case Service Award to each Plaintiff of $2,500.00; and (iv) enter the 

proposed Final Judgment. 

29. Under these circumstances, Plaintiff Klein respectfully submits that the 

Settlement has produced a benefit to the Bank and should be granted final approval.  

F. Legal Services Rendered 

30. In brief, my firm participated in performing the following tasks: (1) 

reviewed Opus’s press releases, public statements, governmental filings, and securities 

analysts’ reports and advisories about the Bank; (2) reviewed media reports about the 

Bank; (3) researched the applicable law with respect to the claims alleged in the 

Derivative Actions and the potential defenses thereto; (4) prepared and filed the 
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complaint on behalf of Plaintiff Klein; (5) analyzed the damages suffered by the Bank; 

(6) participated in informal conferences with Defendants’ Counsel regarding the 

specific facts of the cases, the perceived strengths and weaknesses of the cases, and 

other issues in an effort to facilitate negotiations and fact gathering; (7) participated in 

a day-long mediation on liability, with numerous follow-up settlement conferences; 

(8) reviewed in confirmatory discovery thousands of pages of internal Opus 

documents and the transcript of the deposition of the Chief Operating Officer 

concerning the allegations in the Derivative Actions; (9) negotiated the terms of the 

Reforms as part of this Settlement with Defendants; (10) negotiated the formal written 

terms of the Stipulation and necessary exhibits. The accumulation of the information 

discovered through the above efforts enabled Plaintiffs and Plaintiffs’ Counsel to be 

well informed about the strengths and weaknesses of the cases and to engage in 

effective settlement discussions with Defendants.  

II. THE PROPOSED SETTLEMENT IS FAIR, REASONABLE AND  
 ADEQUARE, AND WARRANTS FINAL APPROVAL 

31. The Settlement creates substantial, material benefits for Opus and is the 

result of intense, arm’s-length negotiations by experienced counsel. Plaintiffs’ efforts 

in the Derivative Actions were a precipitating and material factor in the adoption and 

implementation by the Bank of the Corporate Governance Reforms.  Moreover, the 

filing and pendency of the Derivative Actions comprised a substantial contributing 

factor to the decision by Opus to adopt the five Initial Reforms that Opus has already 

instituted, collectively “the Reforms.” The substantial Reforms are designed to 

prevent the recurrence of the very misconduct alleged in the Derivative Actions. 

Accordingly, Plaintiff respectfully submits that the Settlement is fair, reasonable, 

adequate, and should be approved by the Court. 
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32. Under Federal Rule of Civil Procedure 23.1, court approval is required 

for any settlement, voluntary dismissal, or compromise of the claims by the parties. 

Fed. R. Civ. P. 23.1(c). While the district court exercises its “sound discretion” in 

evaluating a settlement, in exercising its discretion “the court’s intrusion upon 

what is otherwise a private consensual agreement negotiated between the parties to a 

lawsuit must be limited to the extent necessary to reach a reasoned judgment that the 

agreement is not the product of fraud or overreaching by, or collusion between, the 

negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and 

adequate to all concerned.” Officers for Justice v. Civil Service Com., 688 F.2d 615 

(9th Cir. 1982); see also In re Pac. Enter. Sec. Litig., 47 F.3d 373, 377-78 (9th Cir. 

1995) (affirming ruling that shareholder derivative settlement was “‘fair, reasonable 

and adequate to [the company]’”). 

33. In determining whether a settlement is fair, reasonable, and adequate, 

courts consider the following factors: (a) the benefits conferred on the corporation; 

(b) the risks, costs, and delays of continued litigation; (c) the stage of proceedings; (d) 

whether the settlement is the product of arm’s-length negotiations by experienced 

counsel; and (e) the reaction of shareholders to the proposed settlement. See 

Officers for Justice, 688 F. 2d at 625. The Ninth Circuit, however, has cautioned that 

“the settlement or fairness hearing is not to be turned into a trial or rehearsal for trial 

on the merits.” Id. 

A. The Settlement Satisfies the Standards for Final Approval 

34. As discussed in detail below, the Settlement merits final approval. 

1. The Settlement Confers Substantial Benefits on the Bank 
and its Shareholders 

35. The principal factor to be considered in determining the fairness of a 

settlement concluding a shareholders’ derivative action is the extent of the benefit to 
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be derived from the proposed settlement by the corporation, the real party in interest. 

See In re Atmel Corp. Deriv. Litig., 2010 U.S. Dist. LEXIS 145551, at *41 (N.D. Cal. 

Mar. 31, 2010). Corporate governance measures such as those achieved here provide 

valuable benefits to public companies.  See Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 

395-96 (1970).  

36. The filing and pendency of the Derivative Actions comprised a 

substantial contributing factor in Opus’s decision to implement the Initial Reforms 

and Plaintiffs were a precipitating and material factor in the adoption and 

implementation of the Corporate Governance Reforms.  “Opus acknowledges and 

agrees … that the [Reforms] confer a substantial benefit to the Bank and its 

shareholders.” Stip., Ex. A at 2.   In particular, the Reforms, among other things, call 

for the Bank to implement an independent third-party review of the Bank’s 

outstanding commercial loan portfolio to identify problem loans.  In addition, the 

Reforms require the Bank to create a Chief Compliance Officer Position to ensure 

that the Bank has an effective compliance communication program in place to ensure 

adherence to all laws and regulations applicable to the operations of the Bank.  See 

Stip., Ex. A.  The Reforms also require the Bank to maintain a separate Audit 

Committee and a separate Risk Oversight Committee, with different directors 

serving as the Chair of each, together with mandatory training for employees in 

credit-focused analysis.  Id.  

37. The Reforms, thus, directly address the allegations made in the 

Derivative Actions that the Defendants’ internal controls regarding their loan 

portfolio were insufficient to guard against overly risky loans and/or caused the 

Bank to make false and misleading statements to the investing public. Moreover, the 

Bank approved the Settlement only after determining that the Settlement of the 
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Derivative Actions under the terms set forth in the Stipulation, including the 

institution of the Corporate Governance Reforms, benefits the Bank.    

38. The fact that the governance reforms provided by the Settlement directly 

target the organizational and corporate compliance failures alleged in the Derivative 

Actions strongly militates in favor of approval. See Sved v. Chadwick, 783 F. Supp. 2d 

851, 864 (N.D. Tex. 2009); Maher v. Zapata Corp., 714 F.2d 436, 466 (5th Cir. 1983) 

(“a settlement may fairly, reasonably, and adequately serve the best interest of a 

corporation, on whose behalf the derivative action is brought, even though no 

direct monetary benefits are paid by the defendants to the corporation”) (citing 

Goldman v. Northrop Corp., 603 F.2d 106, 108-09 (9th Cir. 1979)). 

39. Corporate governance reforms that serve to prevent and protect the 

company from the reoccurrence of alleged wrongdoing confer a substantial benefit, 

warranting settlement approval. See United Nat’l Ret. Fund v. Watts, 2005 U.S. Dist. 

LEXIS 26246, at *18 (D.N.J. Oct. 28, 2005).  

40. The Settlement achieves for Opus and its shareholders the substantial 

benefit of significant reforms that will materially improve the Bank’s corporate 

governance. See Stip., Ex. A. These reforms are not only designed to address the 

“corporate trauma” alleged in the Derivative Actions, but also to strengthen and 

enhance compliance, as well as oversight of compliance, in the highly regulated 

banking industry. These reforms also enhance the functioning and accountability of 

the Board and its various governing committees. 

2.  The Settlement Appropriately Weighs the Benefits 
Conferred upon Opus with the Significant Risks of 
Continued Litigation  

41. Although there is no “bright-line” test that courts employ in making the 

“fair, reasonable and adequate” determination, in addition to the benefits to be 

conferred upon the corporation (which is undoubtedly the most crucial factor), 
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additional factors that courts review are: (1) the risks, costs, and delays of continued 

litigation; (2) the stage of the proceedings; (3) whether the settlement is the product of 

arms-length negotiations by experienced counsel; and (4) the reaction of shareholders 

to the proposed settlement.  Officers for Justice, 688 F.2d at 625. 

42. Also, as Rules 23 and 23.1 of the Federal Rules of Civil Procedure both 

require court approval for the compromise of class and derivative actions, the factors 

laid out for determining whether to approve a class action settlement – as done in 

Officers for Justice -- are also applicable to derivative settlements.  See Alba Conte 

and Herbert B. Newberg, 4 Newberg on Class Actions § 22:109 (4th Ed. 2002); see 

also Shlensky v. Dorsey, 574 F.2d 131, 147 (3d Cir. 1978) (“While in Girsh v. Jepson 

we discussed the necessity of considering such factors in determining the fairness of 

the settlement of a class action in order to protect the rights of absent members of the 

class of plaintiffs, it is clear that the same factors are relevant in a shareholder’s 

derivative suit”).  
 

a. The Risks of Continued Litigation 

43. In assessing the fairness, reasonableness and adequacy of the Settlement, 

the Court should balance the benefits of settlement against the continuing risks of 

litigation. There is no question that derivative actions are complex and fraught with 

risk. The Ninth Circuit, in affirming the district court’s approval of a settlement of a 

derivative action, noted that “the odds of winning [a] derivative lawsuit [are] 

extremely small” because “derivative lawsuits are rarely successful.” In re Pac. 

Enters. Sec. Litig., 47 F.3d 373, 378 (9th Cir. 1995).     

44. Here, Plaintiffs did not issue pre-suit demands on the Board prior to 

commencing the Derivative Actions.  Thus, absent the Settlement, there is, at the least, 

an open question as to whether the Plaintiffs would have standing to bring claims on 

the Bank’s behalf. In order to pursue their claims, Plaintiffs would first have to 
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establish that demand on the Board was excused as a matter of law.  Establishing 

demand futility is always an uncertain proposition, particularly where, as here, a 

significant portion of the Board consists of “outside” directors.  

45. Even assuming Plaintiffs adequately alleged demand futility, they still 

would have had to overcome protections afforded under the business judgment rule. 

Defendants would undoubtedly contend their actions were protected by the business 

judgment rule, which creates a powerful presumption that directors are “faithful to 

their fiduciary duties.”  In re Impax Lab., Inc. S’holder Deriv. Litig., 2015 U.S. Dist. 

LEXIS 117979, at *14 (N.D. Cal. Sept. 3, 2015).  This is a difficult hurdle for 

derivative plaintiffs to overcome, up through and including trial. See, e.g., In re Walt 

Disney Co. Deri. Litig., 906 A.2d 27, 35 (Del. 2006). Although Plaintiffs believed the 

rule did not apply with respect to the acts challenged in the Derivative Actions, the 

prospect that Defendants could have been protected by the business judgment rule 

made establishing liability uncertain.  Thus, Plaintiffs were mindful of the numerous 

potential risks faced in continued litigation and establishing liability in the Derivative 

Actions, which favors the Settlement.   

46. An evaluation of the benefits of a settlement must also be tempered by 

recognition that any compromise involves concessions on the part of all of the settling 

parties.  Indeed, “the very essence of a settlement is compromise, ‘a yielding of 

absolutes and an abandoning of highest hopes.’”  Officers for Justice, 688 F.2d at 624 

(citations omitted).  Although Plaintiffs believe that the claims asserted in the 

Derivative Actions were meritorious, liability was by no means a foregone conclusion.  

Had Plaintiffs continued to litigate, there was a risk that they would not have been 

successful at the motion to dismiss stage of their respective actions. 

47. Even if Plaintiffs were successful and survived the motion to dismiss 

stage, continued litigation would be extremely complex, costly, and of substantial 
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duration.  Document discovery would need to be completed, depositions would need 

to be taken, experts would need to be designated, and expert discovery conducted.  

Opus’s and Defendants’ expected motions for summary judgment would have to be 

briefed and argued, and if defeated, then a trial would have to be held.  Indeed, 

significant risks remained in getting past Opus’s and Defendants’ anticipated motions 

for summary judgment and obtaining a favorable judgment after trial.   

48. Beyond the hurdle of establishing Defendants’ liability for their alleged 

wrongdoing, Plaintiffs faced considerable uncertainty with respect to establishing 

damages to Opus.  If Plaintiffs established liability, the issue of damages to Opus 

would have been hotly disputed and the subject of expert testimony proffered by all 

parties.  The damages assessments of experts would surely vary substantially, and the 

assessment of this crucial element of Plaintiffs’ claims would be reduced at trial to a 

“battle of the experts.”  It is far from certain that a jury would have disregarded 

Defendants’ experts’ opinions.  Indeed, a jury might be swayed by defense experts 

seeking to establish that damages were caused by factors other than Defendants’ 

wrongdoing, or, alternatively, trying to minimize the amount of the Bank’s damages.  

Conceivably, a jury could find there were no damages, or the damages were a mere 

fraction of the amount claimed. 

49. Plaintiffs’ Counsel anticipated that trials of the Derivative Actions would 

have taken, at minimum, several weeks.  The expense of such trials and the use of 

both judicial resources and the resources of the Parties would have been substantial.  

Further, submitting a matter to a jury is always, at best, an uncertain proposition.  See 

Weiss v. Mercedes-Benz of North America, Inc., 899 F. Supp. 1297, 1300-1301 

(D.N.J. 1995) (“[W]hen parties negotiate a settlement they have far greater control of 

their destiny than when a matter is submitted to a jury.  Moreover, the time and 

expense that precedes the taking of such a risk can be staggering.”).  
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50. Considering the difficulty and unpredictability of a lengthy and complex 

trial, the benefits of obtaining a Settlement were significant.  It is also clear that even a 

victory at trial is no guarantee that the judgment would ultimately be sustained on 

appeal or by the trial court in post-trial motions. The proposed Settlement eliminates 

these and other risks of continued litigation, including the very real risk of no recovery 

after several more years of litigation, while providing Opus with substantial benefits 

immediately. See, e.g., Maher, 714 F.2d at 466 (affirming approval of derivative 

settlement where district court found that ‘“the parties’ conclusion, that any possible 

benefit to [the company] from pursuing the remaining causes of action could be more 

than offset by the additional cost of litigation, [wa]s based on an intelligent and 

prudent evaluation of their case.”’ (citation omitted)). 

51. Plaintiffs weighed each of these risks against the immediate benefits the 

Settlement will provide to the Bank and to Opus Shareholders.  These risks presented 

the possibility not only that the prosecution of the Derivative Actions could be 

unsuccessful, but that prosecution of the Derivative Actions through extensive 

depositions and trial could be potentially detrimental to the Bank. See, e.g., Ryan v. 

Gifford, 2009 Del. Ch. LEXIS 1, at *29-30 (Del. Ch. Jan. 2, 2009) (noting that savings 

to the nominal defendant corporation in legal and other professional fees that would 

have been incurred but for the settlement “are properly considered by the Court when 

deciding whether a settlement is fair, reasonable, and adequate.”). In fact, as noted 

above, Defendants have acknowledged that the initiation of the Derivative Actions 

were “a substantial contributing factor” and “a precipitating and material factor” in the 

implementation and maintenance of the Reforms.  Stip., Ex. A at 1, 2. In light of the 

complexity, length, and uncertainty of the continued prosecution of the Derivative 

Actions, and the substantial benefits achieved by the Reforms and the Settlement, it is 

clear that the Settlement is fair, reasonable, and adequate, and should be finally 
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approved.  

b. The Stage of the Proceedings 

52. Courts also consider the extent of discovery completed and the stage of 

the proceedings together as one factor in determining the fairness, reasonableness, and 

adequacy of the proposed Settlement.  The Ninth Circuit has noted that “‘formal 

discovery is not a necessary ticket to the bargaining table’ where the parties have 

sufficient information to make an informed decision about settlement.” In re Mego 

Fin. Corp. Sec. Litig., 213 F.3d 454, 459 (9th Cir. 2000). 

53. Here, Plaintiffs and Plaintiffs’ Counsel have engaged in extensive 

investigation, document review, and other litigation efforts throughout the prosecution 

of the Derivative Actions, including, among other things: (1) reviewing Opus’s press 

releases, public statements, governmental filings, and securities analysts’ reports and 

advisories about the Bank; (2) reviewing media reports about the Bank; (3) 

researching the applicable law with respect to the claims alleged in the Derivative 

Actions and the potential defenses thereto; (4) preparing and filing two derivative 

complaints; (5) analyzing the damages suffered by the Bank; (6) participating in 

informal conferences with Defendants’ Counsel regarding the specific facts of the 

cases, the perceived strengths and weaknesses of the cases, and other issues in an 

effort to facilitate negotiations and fact gathering; (7) preparing settlement demands 

with various corporate governance reforms and negotiating the terms of the Reforms 

with Defendants; (8) participating in a day-long mediation on liability, with numerous 

follow-up settlement conferences; (9) reviewing in confirmatory discovery thousands 

of pages of internal Opus documents and the transcript of the deposition of the Chief 

Operating Officer concerning the factual allegations involved in the Derivative 

Actions; (9) negotiating the formal written terms of the Stipulation and its exhibits. 

The accumulation of the information discovered through the above efforts enabled 
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Plaintiffs and Plaintiffs’ Counsel to be well informed about the strengths and 

weaknesses of the cases and to engage in effective settlement discussions with 

Defendants.  

54. Shareholder derivative actions involve notoriously complicated legal and 

factual issues and are litigated to a conclusion on the merits only at great expense over 

an extended period of time.  Pac. Enters., 47 F.3d at 378.  Given the significant 

obstacles and uncertainties inherent in further litigation of the Derivative Actions , the 

Settlement is an excellent result for the Bank and Opus Shareholders and is 

unquestionably superior to another “possibility” which certainly exists – little or no 

recovery. 

55. The trials of the Derivative Actions would have taken, at minimum, 

several weeks.  The expense of such trials and the use of both judicial resources and 

the resources of the parties would have been substantial.  Further, submitting a matter 

to a jury is always, at best, an uncertain proposition.  The considerable expense of 

further litigation, with the risk of no recovery, provides further support for the 

Settlement. 

56. Additionally, in light of the nature of the Derivative Actions, it is likely 

that any judgment in favor of Plaintiffs would have been the subject of extensive post-

trial motions and appeals, further prolonging the Derivative Actions and adding a 

considerable risk factor.  Thus, the Settlement, providing immediate benefits to Opus, 

was advantageous to the Bank.   

57. Plaintiffs weighed each of these risks against the immediate benefits the 

Settlement will provide to the Bank and to Opus Shareholders. These risks presented 

the possibility not only that the prosecution of the Derivative Actions could be 

unsuccessful, but that prosecution of the Derivative Actions through extensive 

depositions and trial could be potentially detrimental to the Bank.  In light of the 
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complexity, length, and uncertainty of the continued prosecution of the Derivative 

Actions, and the substantial benefits achieved by the Settlement, the conclusion is 

inescapable -- the Settlement is fair, reasonable, and adequate, and should be finally 

approved.   
3. The Settlement Was Negotiated at Arm’s-Length by  

Experienced Counsel 

58. A strong presumption of fairness applies to settlements that have been 

negotiated at arm’s-length by experienced counsel and with the assistance of an 

independent mediator.  See, e.g., Hanlon v. Chrysler Corp., 150 F.3d 1011, 1029 (9th 

Cir. 1998).    

59. The Settlement here was reached after extensive arm’s-length 

negotiations between counsel for the Parties. The negotiations included Plaintiffs 

sending Defendants a detailed set of settlement demands and counter-demands, and an 

in-person mediation session, together with continued assistance from Mediator 

Lindstrom, a well-respected mediator who is well versed in the field of complex 

litigation.  This factor thus weighs in favor of approval of the proposed Settlement. 

See In re Atmel, 2010 U.S. Dist. LEXIS 145551, at *43 (noting that the Mediator’s 

“participation weighs considerably against any inference of a collusive settlement.”). 

60. All counsel possessed a firm understanding of the strengths and 

weaknesses of their respective claims and defenses. The Parties and their respective 

counsel believe that that the proposed Settlement before the Court represents a fair, 

reasonable, beneficial, and practical resolution of highly uncertain litigation, and that 

its terms fairly account for the risks and potential rewards of the claims being settled.  

As the Ninth Circuit has recognized, significant weight should be attributed to the 

parties’ belief that the litigation should be settled on the proposed terms, since 

“[p]arties represented by competent counsel are better positioned than courts to 
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produce a settlement that fairly reflects each party’s expected outcome in litigation.”  

In re Pac. Enter., 47 F.3d at 378. 

61. In appraising the fairness of the Settlement, the opinion and 

recommendation of experienced counsel favoring the Settlement is entitled to 

considerable weight.  Officers for Justice, 688 F.2d at 625.  As the courts have stated: 

“[b]ecause the settlement resulted from arm’s length negotiations between 

experienced counsel…the Court may presume the settlement to be fair, adequate, and 

reasonable.”  See, e.g., Lucas v. Kmart Corp., 234 F.R.D. 688, 693 (D. Co. 2006).  

Moreover, Plaintiffs’ Counsel’s adversaries were attorneys from a premier 

international defense firm and well-capable of defending Defendants’ interests.    

62. Here, Plaintiffs’ Counsel have litigated scores of derivative and class 

actions on behalf of shareholders and have well-known national reputations of 

pursuing their cases to a successful resolution.  See the firm biography of Gainey 

McKenna & Egleston, attached as Exhibit A to the McKenna Fee Decl.; the firm 

biography of The Rosen Firm, attached as Exhibit A to the Fee and Expense 

Declaration of Phillip Kim (“Kim Fee Decl.”)); and the firm biography of the Brown 

Law Firm, P.C., attached as Exhibit A to the Fee and Expense Declaration of Timothy 

W. Brown (“Brown Fee Decl.”); and the firm biography of The Wagner Firm, 

attached as Exhibit A to the Fee and Expense Declaration of Avi N. Wagner (“Wagner 

Fee Decl.”).  Plaintiffs’ Counsel have made a considered judgment based on their 

knowledge of the facts of the Derivative Actions and their extensive experience that 

the Settlement is in the best interests of Opus and Opus Shareholders and is an 

excellent achievement under all the circumstances. Accordingly, the Settlement 

should be finally approved.   
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4. Whether Current Opus Shareholders Favor Final Approval  
of the Settlement 

63. This factor is currently neutral in that the deadline for Opus Shareholders 

to make their views known as to the Settlement’s fairness is June 29, 2018.  Pursuant 

to the terms of the Preliminary Approval Order, the Notice to Opus Shareholders was 

filed by Opus with the SEC on Form 8-K on June 13, 2018.  The Notice was also 

published in a press release over the internet and was posted, together with the 

Stipulation, on the Investor Relations portion of Opus’s website on June 13, 2018.  

My firm also posted the Notice and the Stipulation with exhibits on our website. 

64. Pursuant to the Preliminary Approval Order, the Notice directed that any 

objections to the Settlement be filed no later than twenty-one (21) before the Fairness 

hearing of July 20, 2018, that is, by June 29, 2018.   

65.  Plaintiffs’ Counsel will supplement the record after that date.   

III. PLAINTIFFS’ COUNSEL’S REQUESTED FEE AND EXPENSE 
AWARD IS FAIR AND REASONABLE AND SHOULD BE APPROVED 

66. Plaintiffs’ Counsel also seek approval of the requested Fee and Expense 

Award in the amount of $875,000.  The Fee and Expense Award is meant to reward 

Plaintiffs’ Counsel for their efforts in prosecuting the Derivative Actions on a fully 

contingent basis and obtaining an excellent Settlement which favorably resolves the 

issues involved in the Derivative Actions.   

67. As discussed herein, the requested Fee and Expense Award is fair and 

reasonable in light of the substantial benefits achieved, the contingent effort expended 

in securing the benefits set forth herein, and the entirety of the relevant circumstances.  

Thus, I respectfully submit that the requested Fee and Expense Award warrants final 

approval. 

A. Applicable Legal Standards 

68. In shareholder litigation, the approval of a fee agreement is a matter 
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committed to the sound discretion of the Court.  In exercising its discretion, the 

Court’s primary consideration is the benefit achieved through the litigation.     

69. Other pertinent factors include the contingent nature of the fee 

arrangement, the amount of time, the effort expended, the complexity of the case, the 

quality of the work performed, and the standing and ability of the lawyers involved. 

Application of these factors strongly supports the reasonableness of the Fee and 

Expense Award. 

B. The Requested Fee and Expense Award is Fair and  
Reasonable in Light of the Results Obtained 

70. The therapeutic benefits enjoyed by Opus and Opus Shareholders as a 

result of the Settlement, are clearly compensable.  In fact, courts have consistently 

placed a significant value upon non-monetary benefits obtained in cases similar to the 

Derivative Actions, involving complex corporate governance issues.  Courts often first 

look to “the nature of the benefits conferred” doctrine in evaluating a fee award.  

71. As discussed above, the Settlement provides for the implementation of 

the Corporate Governance Reforms. These measures will prevent future harm to 

Opus and obviate the types of internal control problems which led to the Derivative 

Actions and the related Securities Class Action.  I respectfully submit that the Fee and 

Expense Award warrants approval on this basis alone.  

C. The Fee and Expense Award is Fair and Reasonable in Light 
of Other Pertinent Factors 

1. The Contingent Nature of Plaintiffs’ Counsel is Undertaking 

72. Courts have long-recognized that in reviewing fee agreements, whether 

petitioner’s compensation was contingent upon producing a benefit must be 

considered.  The contingency factor is based on elementary considerations of fairness 

and justice.   
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73. The contingent nature of Plaintiffs’ Counsel’s engagement in the 

Derivative Actions and the risks of litigation should be given substantial weight by the 

Court in reviewing the requested Fee and Expense Award.  When Plaintiffs’ Counsel 

undertook the representation of the Plaintiffs in the Derivative Actions, they were 

aware that they would devote hours of hard work to the prosecution of a difficult case 

without any assurance of receiving any fees or even reimbursement for out-of-pocket 

expenses. 

74. Moreover, the risk of non-payment in contingent-fee stockholder 

litigation is quite real.  Indeed, the law books are replete with examples of other 

stockholder actions that were dismissed outright on motion practice, or ultimately 

ended in post-trial defeat.  No fee of any sort is earned or awarded in such cases, nor 

do plaintiffs’ counsel recover their substantial, out-of-pocket expenses. 

75. Thus, while Plaintiffs’ Counsel succeeded in obtaining an excellent result 

for the Bank and its shareholders, it cannot be disputed they incurred substantial risk 

that the Derivative Actions would be unsuccessful and their efforts would go entirely 

uncompensated.  The requested Fee and Expense Award appropriately reflects the risk 

Plaintiffs’ Counsel would expend substantial time, effort, and costs only to have the 

Derivative Actions dismissed.  Thus, the requested Fee and Expense Award should be 

approved based on the contingent nature of Plaintiffs’ Counsels’ undertaking. 

2.  Standing and Ability of Plaintiffs’ Counsel 

76. Another factor the Court may consider on an application for counsel fees 

is the standing and ability of counsel.  The attorneys who prosecuted the Derivative 

Actions on behalf of Plaintiffs are nationally recognized practitioners in the field of 

shareholder derivative litigation.  See Ex. A to McKenna Fee Decl., Ex. A to Kim Fee 

Decl., Ex. A to Brown Decl. and Ex. A to Wagner Fee Decl.  The standing of 

opposing counsel may also be considered in determining an allowance of counsel fees. 
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Defendants here were represented by experienced, skillful and well-respected 

attorneys from the nationally prominent firm of Katten Muchin Rosenman LLP and 

later from Cooley LLP who vigorously defended their clients’ interests.   

3.  Public Policy  

77. Individuals wronged by violations of corporate law should have 

reasonable access to counsel with the ability and experience necessary to analyze and 

litigate complex cases.  The costs and fees involved in such litigation often 

substantially outweigh the economic interest the individual shareholder has at stake.  

Moreover, such individuals rarely have the financial resources to pay customary fixed 

hourly rates for such services.  The complexity and the societal importance of 

shareholder litigation requires the involvement of the most able counsel obtainable.  

To encourage first-rate attorneys to represent plaintiffs on a contingent basis in this 

type of socially important litigation, attorneys’ fees awarded should support this goal. 

The outstanding results achieved in the Derivative Actions are a prime example of the 

value created by skilled counsel, and their efforts and results deserve to be rewarded. 

D. The Time, Effort and Expense Expended by Plaintiffs’ 
Counsel Strongly Supports the Fee and Expense Award 

78. In considering the time and effort expended by counsel, many courts 

have for good reasons having to do with efficiency and incentives, resisted the 

tendency to make hours expended in the effort a central inquiry, at least where a 

monetary benefit is achieved by the litigation. Rather, a court looks favorably upon 

counsel that are able to achieve substantial benefits without unduly burdening the 

parties and the court with time-consuming and costly motion practice, discovery 

disputes, trials, and appeals. Moreover, as discussed above, courts recognize that 

counsel who represent shareholders on a contingent basis are entitled to a premium for 
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the risk they took in prosecuting the litigation with no assurance of receiving any 

compensation for their efforts whatsoever.     

79. I am aware that courts sometimes review lodestar when reviewing fee 

applications in shareholder actions.  Initially, the lodestar is calculated by multiplying 

the number of hours expended by the hourly rate.  Some courts then multiply the 

lodestar amount by a risk premium factor (or “multiplier”) based on the risk of 

recovery and other considerations (such as the contingent nature of a fee), to arrive at 

a reasonable fee.   

80. Plaintiffs’ counsel have expended 906.56 hours in connection with the 

prosecution of this consolidated derivative action, which if billed on a straight hourly 

basis, would amount to a total lodestar of $616,530.75.  See McKenna Fee Decl., ¶ 4, 

Kim Fee Decl., ¶ 4, Brown Fee Decl., ¶ 4, Wagner Fee Decl., ¶ 4.  Declarations 

submitted on behalf of each of the constituent firms together with their firm 

biographies are filed herewith.  The requested fee and expense award represents a 

multiplier of 1.38 of counsel’s lodestar after deduction of the proposed Service 

Awards and reimbursement of the out-of-pocket case expenses.  Below is as a 

summary of the time incurred by each of the firms.  

Firm 
 

Hours 
 

Lodestar 
 

Gainey McKenna & Egleston          421.55    $ 287.526.25
The Rosen Law Firm         117.31        89,659.50 
The Brown Law Firm, P.C.          332.00       222,945.00
The Wagner Firm           35.70         16,400.00
 

TOTAL:         906.56 $ 616,530.75

81. The requested Fee and Expense Award was described in the Notice 

wherein it was stated that the amount sought would be no more than $985,000.  In 
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fact, only $875,000 is sought, a reduction of $110,000.  If an objection is made, it will 

be addressed at that time. 

82. Counsel have also advanced out-of-pocket expenses in the prosecution of 

the derivative actions, in the aggregate amount of $18,551.90.  See McKenna Fee 

Decl., ¶ 6, Kim Fee Decl., ¶ 7, Brown Fee Decl., ¶ 7 and Wagner Fee Decl., ¶ 7.  As 

detailed in the individual declarations, most of these expenses have been incurred to 

pay for court filing fees, computerized legal research, copy charges, and travel.  These 

case-related expenses will be a part of, and deducted from, the requested Fee and 

Expense Award. 

IV. THE SERVICE AWARDS FOR THE PLAINTIFFS SHOULD BE 
APPROVED  

83. Finally, the Stipulation provides for Service Awards for Plaintiffs in the 

amount of $2,500.00 each.  Stip., at 11.  Any Service Awards for Plaintiffs approved 

by the Court would be paid from the requested Fee and Expense Award and would not 

increase the amount paid by Opus or its insurer. Id.  Opus and the other Defendants 

agreed not to oppose the proposed Service Awards, so long as they are deducted from 

the Fee and Expense Award and do not exceed $2,500 per shareholder. Id.  

84. The undersigned has personally worked closely with Plaintiff Klein 

throughout the duration of the instant action, including during the investigative phase 

and throughout the litigation.  Plaintiff Klein was extremely responsive and supplied 

necessary information to the undersigned, reviewed and supervised the progress of the 

litigation and was consulted about and approved the proposed settlement.  It is 

respectfully submitted that the modest $2,500 Service Award to each Plaintiff is well-

justified as no benefit to the Bank would have been achieved had the Plaintiffs not 

been willing to come forward and represent the Bank in this derivative fashion.  As 

the Service Awards will be paid from the requested Fee and Expense Award, it will 

Case 8:17-cv-00123-AB-JPR   Document 63   Filed 06/15/18   Page 28 of 31   Page ID #:462



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

DECLARATION OF THOMAS J. MCKENNA IN SUPPORT OF PLAINTIFF’S MOTION FOR FINAL 
APPROVAL OF SETTLEMENT AND IN SUPPORT OF PLAINTIFF’S MOTION FOR A FEE AND 
EXPENSE AWARD 

28 
 

cost the Bank nothing extra.  I respectfully submit therefore that these nominal Service 

Awards should be approved in light of the significant benefits these Opus 

shareholders have created for all Opus Shareholders. 

85. Thus, if the Court were to approve the full requested Fee and Expense 

Award of $875,000, after deduction of the Service Awards of $5,000 in total and the 

case-related expenses of $18,551.90, Plaintiffs’ Counsel would receive a fee of 

$851,448.10, an approximate multiplier of 1.38 on their time.  Thus, while lodestar is 

not the only relevant factor to a decision of what is an appropriate fee for the benefit 

to the corporation achieved here, nonetheless Plaintiffs’ Counsel’s cumulative lodestar 

as a cross-check more than justifies the requested Fee and Expense Award. Thus, the 

requested Fee and Expense Award should be approved. 

V. CONCLUSION 

86. The Settlement clearly represents a fair, adequate, and reasonable result 

in light of the nature and strength of Plaintiffs’ claims, the defenses thereto, and all 

other pertinent facts and circumstances.  Moreover, the requested Fee and Expense 

Award of $875,000 is entirely fair and reasonable in light of the substantial benefits 

achieved in the Derivative Actions and consistent with awards in similar cases.  

Accordingly, Plaintiff Klein respectfully requests that the Court approve the 

Settlement, the Fee and Expense Award, and the Service Awards. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this fifteenth day of June 2018, at New York, New York. 

 

      s/ Thomas J. McKenna 
Thomas J. McKenna  
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PROOF OF SERVICE BY ELECTRONIC POSTING  
 

 I, the undersigned say: 

 I am not a party to the above case, and am over eighteen years old.  On June 15, 

2018, I served true and correct copies of the foregoing document, by posting the 

document electronically to the ECF website of the United States District Court for the 

Central District of California, for receipt electronically by the parties listed on the 

Court’s Service List. 

 I affirm under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.  Executed on June 15, 2018, at Los Angeles, 

California.  

 

       s/ Avi Wagner   
       Avi Wagner 
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UNITED STATES DISTRICT COURT1

CENTRAL DISTRICT OF CALIFORNIA2

3 MELVYN KLEIN, Derivatively on 
Behalf of Nominal Defendant OPUS 
BANK,

4 Case No. 8:17-CV-00123(AB)(JPR)
Plaintiff,5

STIPULATION OF SETTLEMENT
6 V.

STEPHEN H. GORDON, MARK 
CICIRELLI, MARK E. SCHAFFER, 
MICHAEL MEYER, ROBERT 
SHACKLETON, THOMAS M. 
BOWERS, CURTIS A. GLOVIER, and 
DAVID KING,

7
Judge: Hon. Andre Birotte, Jr.
Courtroom: 7B - First Street 
Aetion Filed: January 24, 2017

8

9

10
Defendants,

And

OPUS BANK, a California Corporation, 

Nominal Defendant.

11

12

13

14

15 This Stipulation of Settlement dated as of January 29, 2018 (the 

Stipulation”) is made and entered into by and among the following Parties: (i) 

plaintiff in the above-eaptioned derivative action, Melvyn Klein (“Plaintiff Klein”); 

(2) plaintiff in the shareholder derivative action pending in the Superior Court of 

California, Los Angeles County, styled Dillard v. Gordon, et al, Case No. 

BC651522, Andrew Dillard (“Plaintiff Dillard,” or together with Plaintiff Klein, 

the “Plaintiffs”); (iii) nominal defendant Opus Bank (“Opus” or the “Bank”); and 

(v) Stephen H. Gordon, Nicole M. Carrillo,’ Mark Cicirelli, Mark E. Schaffer, 

Michael L. Meyer, Robert J. Shackleton, Thomas M. Bowers, Curtis A. Glovier, and 

David King (collectively “Defendants” and with Plaintiffs, the “Parties”), by and 

through their counsel. Subject to the approval of the Court, the Stipulation is 

intended by the Parties to fully, finally and forever resolve, discharge, and settle the

16

17

18

19

20

21

22

23

24

25

26

27
1 Nicole M. Carrillo is a defendant only in the Dillard Action (defined below).28
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Derivative Actions and the Released Claims (defined below), upon and subject to 

the terms and conditions hereof 

I. THE DERIVATIVE ACTIONS

On January 24, 2017, Plaintiff Klein commenced an action against 

Defendants in the U.S. District Court for the Central District of California, styled 

Klein v. Gordon, et al. No. 8:17-CV-00123 (C.D. Cal.), asserting claims 

derivatively on behalf of Opus (the "'Klein Action”).

On February 22, 2017, Plaintiff Dillard commenced an action against the 

Defendants in the Superior Court of California, Los Angeles County (the “California 

State Court”), styled Dillard v. Gordon, et al, No. BC651522 (Cal Super. Ct., L.A. 

Cnty.), asserting claims derivatively on behalf of Opus (the "Dillard Action,” and 

together with the Klein Action, the “Derivative Actions”).

The complaints in the Derivative Actions generally alleged that Defendants 

breached their fiduciary duties, made or permitted the making of material false and 

misleading statements to the investing public that failed to disclose that: certain of 

the Bank’s loans were of poor quality; the Bank was over-representing the quality of 

the loans; the accounting for the loans did not adhere to Generally Accepted 

Accounting Principles; the Bank would be forced to recognize large charge-offs 

associated with the loans, and the Bank had inadequate internal controls over 

financial reporting and accounting. The complaint in the Klein Action alleged counts 

for breach of fiduciary duty, gross mismanagement, unjust enrichment, violations of 

Section 14(a) of the Securities Exchange Act of 1934 and Rule 14a-9 promulgated 

thereunder. The Dillard complaint alleged counts for breach of fiduciary duty, 

unjust enrichment, abuse of control, gross mismanagement and corporate waste.

On March 28, 2017, the Court entered an order appointing Gainey McKenna 

& Egleston as Interim Eead Counsel for Plaintiff Klein and staying the Klein Action 

until the resolution of the motion to dismiss filed in the related securities class 

action, Nancy Schwartz v. Opus Bank et al.. Case No.: 2:16-CV-7991 (C.D. Cal.)

1

2

3

4

5

6

7
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9
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28
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(the “Securities Class Action”).

On July 13, 2017, the California State Court entered an order appointing The 

Rosen Law Firm, P.A. as Interim Lead Counsel for Plaintiff Dillard and staying the 

Dillard Action until the resolution of the motion to dismiss filed in the Securities

1

2

3

4

Class Action. The Parties participated in a mediation of the Derivative Actions and 

the Securities Class Action presided over by Gregory P. Lindstrom, Esq. of Phillips 

ADR on November 1, 2017. On December 12, 2017, the Parties executed a 

memorandum of understanding (“MOU”) memorializing a settlement in principal 

for the Derivative Actions.

This Stipulation provides for certain confirmatory discovery to verify the 

reasonableness and adequacy of the Settlement. Plaintiffs’ Counsel intends to 

review the confirmatory discovery prior to seeking the Court’s final approval of the 

Settlement (defined below) at the Final Flearing (defined below).

Attorneys’ fees and Litigation Expenses are not the subject of any agreement 

between the Parties other than what is set forth in this Stipulation.

Although Plaintiffs believe their claims have merit, they recognize the 

expense and length of continued proceedings necessary to prosecute such claims 

through trial and subsequent appeals. Plaintiffs’ Counsel also have taken into 

account the costs and risks inherent in proceeding further with litigation. Therefore, 

Plaintiffs and Plaintiffs’ Counsel believe that the Settlement, on the terms and 

conditions set forth herein, is fair reasonable, adequate and in the best interests of 

Opus and its shareholders.

Defendants deny each and every claim and contention alleged by Plaintiffs in 

these Derivative Actions. Defendants expressly deny all charges of wrongdoing or 

liability against them arising out of any of the conduct, statements, acts or omissions 

alleged in the Derivative Actions and deny any and all allegations that Plaintiffs,

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Opus, or Opus’s shareholders suffered recoverable damages or are entitled to
The

27
equitable relief as a result of any action or inaction by the Defendants.28

3
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Defendants firmly believe these Derivative Actions to be without merit and further 

assert that, at all relevant times, they acted in good faith, with due care, and in a 

manner they reasonably believed to be in the best interests of Opus and its 

shareholders.

Nonetheless, Defendants believe it is in Opus’s and their best interests that the 

Derivative Actions be fully and finally settled in the manner and upon the terms and 

conditions set forth in this Stipulation because, among other things, further conduct 

of the Derivative Actions could be protracted and expensive, and could further 

distract the Board, management and workforce from their jobs. Further, Defendants 

acknowledge that the Settlement set forth in the Stipulation confers substantial 

benefits upon Opus, and is fair, reasonable, adequate, and in the best interests of 

Opus and its shareholders.

NOW, THEREFORE, IT IS STIPULATED AND AGREED, by and among 

the parties hereto, through their undersigned counsel, as follows:

n. CERTAIN DEFINITIONS
1. To the extent not otherwise defined herein, as used in this Stipulation, 

the following terms shall have the meanings specified below. In the event of any 

inconsistency between any definition set forth below and any definition set forth in 

any document attached as an exhibit to the Stipulation, the definition set forth below 

shall control.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

Derivative Actions” means collectively the Klein Action and21 a.

the Dillard Action.22

Opus Shareholder” means any Person with a beneficialb. U23

interest in Opus common stock.24

California State Court” means the Superior Court of 

California, Los Angeles County, which is the court in which the Dillard Action is 

pending.

25 c.

26

27

Court” means the U.S. District Court for the Central District ofd.28

4
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California.1

Defendants” means Stephen H. Gordon, Nicole M. Carrillo, 

Mark Cicirelli, Mark E. Schaffer, Michael L. Meyer, Robert J. Shackleton, Thomas 

M. Bowers, Curtis A. Glovier, and David King.

Defendants’ Counsel” means Katten Muchin Rosenman LLP.

2 e.

3

4

f.5
Effective Date” means the first date by which all of the events 

and conditions specified in Paragraph VIII. 133 of this Stipulation have occurred.

Execution Date” means the date that this Stipulation has been 

signed by all the signatories hereto through their counsel.

Final” means, with respect to any order of court, including, 

without limitation, the Final Judgment, that such order represents a final and binding 

determination of all issues within its scope and is not subject to further review on 

appeal or otherwise. Without limitation, an order becomes “Final” when: (a) no 

appeal has been filed and the prescribed time for commencing any appeal has 

expired; or (b) an appeal has been filed and either (i) the appeal has been dismissed 

and the prescribed time, if any, for commencing any further appeal has expired, or 

(ii) the order has been affirmed in its entirety and the prescribed time, if any, for 

commencing any further appeal has expired. For purposes of this Paragraph, an 

appeal” includes appeals as of right, discretionary appeals, interlocutory appeals, 

proceedings involving writs of certiorari or mandamus, and any other proceedings 

seeking review, alteration, amendment or appeal of a court’s order.

Final Judgment” means the judgment to be entered by the 

Court, substantially in the form attached as Exhibit C hereto.

Immediate Family” means spouse, domestic partner, parents, 

grandparents, children and grandchildren.

ii6 g-
7

h.8 ii

9
ii10 1.

11

12

13

14

15

16

17

18

19 ii

20

21
ii22 J-

23

k. ii24

25
Parties” means Plaintiff Klein, Plaintiff Dillard, Opus, and the1. (426

Defendants.27
Person” means any individual, bank, corporation, limited28 m.
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liability company, professional corporation, partnership, limited partnership, limited 

liability partnership, assoeiation, joint stoek eompany, estate, legal representative, 

trust, unincorporated association, government or any political subdivision or agency 

thereof, and any other business or legal entity together with the spouses, heirs, 

predecessors, successors, representatives, or assigns of any of the foregoing.

Plaintiffs’ Counsel” means Gainey McKenna & Egleston, The 

Wagner Firm, The Rosen Law Firm, P.A., and The Brown Law Firm, P.C.

Released Claims” means any and all claims, rights, demands, 

causes of aetion or liabilities of any kind, nature and character whatsoever 

(ineluding, but not limited to, any claims for damages, interest, attorneys’ fees, 

expert or consulting fees, and any other costs, expenses or liability whatsoever), 

whether based on federal, state, local, statutory or common law, or any other law, 

rule or regulation, whether foreign or domestic, whether fixed or contingent, accrued 

or unaccrued, liquidated or unliquidated, at law or in equity, matured or unmatured, 

whether known or unknown including, without limitation. Unknown Claims (as 

defined below) (collectively “Claims”) against any of the Released Persons that 

have been, could have been, or could in the future be, asserted in the Derivative 

Aetions or in any other forum or proeeeding by any Person (including but not 

limited to Plaintiffs) derivatively on behalf of Opus, or by Opus itself against any of 

the Released Persons that arise out of or are related, directly or indirectly, in any 

way to:

1

2

3

4

5

6 an.

7

8 o.

9

10

11

12

13

14

15

16

17

18

19

20

21

(a) any of the facts, matters, oceurrences, actions, practices, conduct, 

events, transactions, statements, disclosures, representations, 

misrepresentations, omissions, or failures to act that were involved, set 

forth, referred to, asserted, alleged, or that could have been alleged in 

either of the Derivative Actions including, but not limited to, claims for 

breach of fiduciary duty, abuse of control, mismanagement, gross 

mismanagement, waste of corporate assets, misappropriation of

22

23

24

25

26

27

28
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information, unjust enrichment, insider trading, contribution and 

indemnification, money damages, disgorgement, any and all demands, 

actions, damages, claims, rights or causes of action, or liabilities 

whatsoever; or

(b) that would have been barred by res judicata had either of the Derivative 

Actions been fully litigated to a final judgment, 

provided that Released Claims shall not include claims to enforce the Settlement. 

Notwithstanding the foregoing, “Released Claims” does not include (1) claims 

relating to the enforcement of the Settlement or its terms and (2) the claims alleged 

in Schwartz V. Opus Bank, e^a/.,No. 2:16-CV-7991 (C.D. Cal).

Released Persons” means (a) Opus and the Defendants, as well 

as any person, partnership, bank, firm, corporation, limited liability company, trust 

or other entity or organization in which Opus or any Defendant has a controlling 

interest or which is or was related to or affiliated with any of them; and (b) with 

respect to each of the Persons in subsection (a), their respective past, present or 

future directors and officers, including but not limited to Richard A. Sanchez, 

Michael L. Allison, Marcos Alvarado and Norman B. Rice; and their respective 

past, present or future employees, insurers, reinsurers, attorneys, agents, partners, 

principals, advisors, investment advisors, auditors, accountants, trustees, 

underwriters, investment bankers, subsidiaries, parents, successors, predecessors, 

heirs. Immediate Family, and anyone acting or purporting to act for or on behalf of 

any of them or their successors.

1
2
3
4
5
6
7
8
9

10
11 P-
12
13
14
15
16
17
18
19
20
21
22

Settlement” means the settlement embodied in this Stipulation. 

Settlement Counsel” means Gainey McKenna & Egleston,

23 q-
24 r.

counsel for Plaintiff Klein.25
Unknown Claims” means any Released Claims that Plaintiffs, 

Opus or any Opus Shareholder (claiming in the right of, or on behalf of, the Bank) 

does not know or suspect to exist in his, her or its favor at the time of the release of

26 s.

27

28
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the Released Persons which, if known by him, her or it, might have affected his, her 

or its settlement with and release of the Released Persons, or might have affected 

his, her or its decision not to object to this Settlement. Unknown Claims include 

those claims in which some or all of the facts comprising the claim may be 

suspected, or even undisclosed or hidden. With respect to any and all Released 

Claims, Plaintiffs and Opus stipulate and agree that, upon the Effective Date, they 

shall expressly waive, and every Opus Shareholder shall be deemed to have, and by 

operation of the Final Judgment shall have, expressly waived the provisions, rights, 

and benefits of California Civil Code § 1542, which provides:

A general release does not extend to claims which the 
creditor does not know or suspect to exist in his or her favor 
at the time of executing the release, which if known by him 
or her must have materially affected his or her settlement 
with the debtor.

Plaintiffs and Opus shall expressly waive, and every Opus Shareholder shall be 

deemed to have, and by operation of the Final Judgment shall have, expressly 

waived any and all provisions, rights, and benefits conferred by any law of any state 

or territory of the United States, or principle of common law or foreign law, which 

is similar, comparable or equivalent in effect to California Civil Code § 1542.

Plaintiffs, Opus, and any Opus Shareholder may hereafter discover facts in 

addition to or different from those which he, she or it now knows or believes to be 

true with respect to the subject matter of the Released Claims, but Plaintiffs and 

Opus shall expressly have, and every Opus Shareholder shall be deemed to have, 

and by operation of the Final Judgment shall have, fully, finally, and forever settled 

and released any and all Released Claims, known or unknown, suspected or 

unsuspected, contingent or non-contingent, whether or not concealed or hidden, 

which now exist, or heretofore have existed, upon any theory of law or equity now 

existing or coming into existence in the future, including, but not limited to, conduct 

which is negligent, reckless, intentional, with or without malice, or a breach of any

1

2

3

4

5

6

7

8

9

10

11
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duty, law or rule, without regard to the subsequent discovery or existence of such 

different or additional facts. Plaintiffs and Opus acknowledge, and every Opus 

Shareholder shall be deemed by operation of the Final Judgment to have 

acknowledged, that the foregoing waivers were separately bargained for and a key 

element of the Settlement.

1
2
3
4
5
6 III. CORPORATE GOVERNANCE CHANGES

Within 60 days of the Court’s entering the Final Judgment, Opus’s 

Board of Directors (“Board”) shall adopt resolutions and amend Board Committee 

Charters to the extent necessary to adhere to the eight corporate governance reforms 

set forth in Exhibit A hereto, and incorporated by reference herein (“Corporate 

Governance Reforms”). Opus acknowledges and agrees that both of the Plaintiffs in 

the Derivative Actions were a precipitating and material factor in the adoption and 

implementation by the Bank of the Corporate Governance Reforms.

Opus also acknowledges and agrees that the filing and pendency of the 

Derivative Actions comprised a substantial contributing factor to the decision by 

Opus to adopt five other corporate governance reforms that Opus has already 

instituted (the “Initial Reforms”), which are also set forth in Exhibit A hereto.

Opus further acknowledges and agrees that the Corporate Governance 

Reforms, as well as the Initial Reforms, confer a substantial benefit to Opus and 

Opus’s shareholders.

IV. PROCEDURE FOR IMPLEMENTING THE SETTLEMENT
Promptly after the Execution Date, Settlement Counsel shall submit 

the Stipulation together with its Exhibits to the Court, and shall make an application, 

which shall be unopposed by Opus and Defendants, for entry of an order 

substantially in the form and content of Exhibit B attached hereto (the “Preliminary 

Approval Order”). The application shall request, inter alia, the preliminary 

approval of the Settlement set forth in the Stipulation, approval of notice to Opus 

Shareholders in the form attached as Exhibit B-1 hereto (“Notice”), as well as a date

7 2.

8

9

10

11

12

13

3.14

15

16

17

4.18

19

20

21

22 5.

23

24

25

26

27

28
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for a hearing at which the Court will decide whether to grant final approval of the 

Settlement (“Final Hearing”). The Notice shall include the general terms of the 

proposed Settlement set forth in the Stipulation, contact information for Plaintiffs’ 

Counsel, and the date of the Final Flearing, and shall attach as an exhibit thereto the 

Stipulation.

1

2

3

4

5
Subject to Court approval, within ten (10) calendar days of the Court’s 

entry of the Preliminary Approval Order, Opus shall, with all costs borne by Opus 

and/or its insurers, cause a copy of the Notice to be filed with the Securities and 

Exchange Commission on Form 8-K; to be published in a press release and/or 

published in Investor’s Business Daily, and to be posted, together with the 

Stipulation, on the Investors Relations portion of its website. The Parties believe the 

content and manner of such procedure constitutes adequate and reasonable notice to 

Opus Shareholders pursuant to applicable law.

Within four (4) business days after the filing of this Stipulation with the 

Court, Plaintiff Dillard shall file with the California State Court an Unopposed 

Motion for Entry of Order to Facilitate Settlement of Related Actions (the “Dillard 

Motion”) (a) informing the California State Court of the Parties’ Settlement and this 

Stipulation, and (b) ordering that Plaintiff Dillard, Opus, and Defendants shall file a 

Stipulation and Proposed Order Voluntarily Dismissing the Dillard Action with 

Prejudice within four (4) business days of the Final Judgment becoming Final and 

that the Dillard Action shall be dismissed with prejudice.

6.6
7
8
9

10
11
12
13
14 7.
15
16
17
18
19
20
21
22 V. ATTORNEYS’ FEES

The Parties shall negotiate in good faith as to an agreed amount of 

attorneys’ fees and expenses to be proposed to the Court prior to the Final Flearing 

as payment to Plaintiffs’ counsel for the benefits achieved on behalf of Opus in the 

Derivative Actions (the “Fee and Expense Award”) payable by the Company 

and/or its insurer(s).

If the Parties do not reach agreement on such an amount, they shall, within 15

23 8.

24

25

26

27

28
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days thereafter, partieipate in a non-binding, half-day mediation by the mediator, 

Gregory P. Lindstrom, Esq. or another mediator with Phillips ADR (not including 

Layn Phillips) or any other mutually agreeable mediator depending on scheduling, 

with regard to the amount of attorneys’ fees and expenses to be proposed to the 

Court. If as a result of such mediation, the Parties shall have reached agreement, the 

Defendants and the Bank shall affirm to the Court that they agree to an award in the 

agreed-to amount.

If the Parties are unable to reach agreement, Plaintiffs may make a motion to 

the Court seeking an award of attorneys’ fees and expenses for the benefits achieved 

on behalf of Opus on the Derivative Actions. Defendants and the Bank reserve the 

right to oppose any such motion.

The Bank and Defendants will not oppose an application by Plaintiffs for 

Service Awards of up to $2,500 each, which shall be paid from the award of 

attorneys’ fees and expenses (the “Service Awards”).

Any attorneys’ fees and expenses awarded Plaintiffs’ counsel by the 

Court shall be deposited into an escrow account designated by Plaintiffs’ counsel 

within twenty (20) calendar days of the date that the Court enters an order approving 

the award. The funds deposited into Plaintiffs’ Counsel’s escrow account may not 

be distributed until the Court enters a Final Judgment. Plaintiffs’ Counsel will 

allocate the Fee and Expense Award amongst themselves in a manner in which they 

have agreed. If, and when, as a result of any appeal and/or further proceedings on 

remand, or successful collateral attack or otherwise, the Fee and Expense Award is 

overturned, reduced or does not become Final for any reason, or if the Settlement is 

terminated, not approved by the Court, or otherwise does not become effective 

pursuant to Paragraph 13 hereof, then, within ten (10) business days after receiving 

notice from Defendants’ Counsel or from a court of appropriate jurisdiction of such 

event. Plaintiffs’ Counsel shall refund to Opus’s and Defendants’ insurers in an 

amount consistent with such reversal or modification, the Fee and Expense Award

1
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8
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paid to them.

VI. FINAL JUDGMENT APPROVING THE SETTLEMENT

1

2

At the Final Hearing, Settlement Counsel shall request entry of the 

Final Judgment, substantially in the form attaehed hereto as Exhibit C.

3 10.

4

5 VII. RELEASES
Upon the Effective Date, Plaintiffs, Opus and all current and former 

Opus Shareholders, on behalf of themselves, and each of their respective personal 

representatives. Immediate Family, trustees, heirs, executors, administrators, parent 

entities, associates, affiliates, predecessors, successors and assigns, and any other 

Person claiming (now or in the future) to be acting on behalf of any of them, shall be 

deemed to have, and by operation of the Final Judgment shall have, fully, finally, 

and forever released, relinquished, settled and discharged all Released Claims 

against the Released Persons and shall be permanently barred and enjoined from 

instituting, commencing, participating in, continuing, maintaining, asserting or 

prosecuting any Released Claim against any of the Released Persons, or assisting 

any Person in instituting, commencing, participating in, continuing, maintaining, 

asserting or prosecuting any Released Claim against any of the Released Persons. 

Nothing herein shall in any way impair or restrict the rights of any of the Parties to 

enforce the terms of this Stipulation.

Upon the Effective Date, the Released Persons shall be deemed to have, 

and by operation of the Final Judgment shall have, fully, finally, and forever 

released, relinquished, and discharged Plaintiffs and Plaintiffs’ Counsel from all 

claims (including Unknown Claims), arising out of, relating to, or in connection 

with the defense, institution, prosecution, assertion, settlement, or resolution of the 

Released Claims. Nothing herein shall in any way impair or restrict the rights of any 

of the Parties to enforce the terms of this Stipulation.

11.6
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1 VIII. CONDITIONS OF SETTLEMENT; EFFECT OF DISAPPROVAL,
CANCELLATION OR TERMINATION2

The Effective Date of this Stipulation, and the Settlement incorporated 

herein, shall be the date on which all of the following conditions of settlement shall 

have occurred:

13.3

4

5
final approval by the Court of the Settlement, following notice to 

Opus Shareholders and the Final Hearing;

entry by the Court of the Final Judgment in all material respects 

in the form set forth in Exhibit C, and the Final Judgment becoming Final, or, in the 

event that the Court enters a judgment in a form other than that provided above 

(“Alternative Judgment”) and neither Plaintiffs on the one hand, nor the 

Defendants on the other, elect to terminate this Settlement, the date that such 

Alternative Judgment becomes Final;

a)6

7
b)8

9

10

11

12

13
if the circumstances described in Paragraphs 144 or 15 occur, the 

expiration of the time for Plaintiffs on the one hand, or the Defendants on the other, 

to exercise the termination rights provided in the applicable Paragraph(s) without 

the termination rights being exercised; and

filing of the Dillard Motion in accordance with Paragraph 7 

above agreeing to dismiss the Dillard Action with prejudice, and the California 

State Court’s dismissal of the Dillard Action with prejudice.

The parties hereto expressly recognize that Settlement pursuant to this 

Stipulation is expressly conditioned upon the Dillard Action being dismissed with 

prejudice.

c)14
15
16
17

d)18
19
20
21
22
23

Plaintiffs on the one hand, and Defendants on the other, shall each have 

the right to terminate the Settlement, and thereby this Stipulation, by providing 

written notice of their election to do so (“Termination Notice”) to all other Parties 

hereto within thirty (30) calendar days of:

the Court’s declining to enter the Preliminary Approval Order in

14.24

25

26

27
(a)28

13
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any respect that the terminating Party reasonably and in good faith believes is 

materially adverse to it;

1

2

(b) the Court refusing to approve the Settlement as set forth in this 

Stipulation in any respect that the terminating Party reasonably and in good faith 

believes is materially adverse to it;

3

4

5

the Court’s declining to enter the Final Judgment in any respect 

that the terminating Party reasonably and in good faith believes is materially 

adverse to it;

(c)6

7

8

(d) the date upon which the Final Judgment is modified or reversed 

by the Court, the Ninth Circuit Court of Appeals or the U.S. Supreme Court in any 

respect that the terminating Party reasonably and in good faith believes is materially 

adverse to it; or

9

10

11

12

(e) the date upon which an Alternative Judgment is modified or 

reversed by the Court, the Ninth Circuit Court of Appeals or the Supreme Court in 

any respect that the terminating Party reasonably and in good faith believes is 

materially adverse to it.

Notwithstanding anything above, Plaintiffs may not terminate the Settlement 

based on the amount of attorneys’ fees and/or expenses awarded by the Court.

15. Defendants shall have the right to terminate this Settlement in the event 

that Plaintiff Dillard fails to file the Dillard Motion in accordance with this 

Stipulation or the Dillard Action is not dismissed with prejudice.

16. In the absence of any of the events enumerated in Paragraphs 14 or 

155 above, no Party shall have the right to terminate the Stipulation for any reason.

17. If the Settlement is terminated by Plaintiffs or Defendants (a 

Termination”): (a) the Settlement shall be without force and effect upon the rights

of the Parties, and none of its terms (other than this Paragraph, Paragraph 9, 

Paragraph 19, and Paragraph 29) shall be effective or enforceable; (b) the Parties 

shall revert to their litigation positions immediately prior to the Execution Date and

13
14
15
16
17
18
19
20
21
22
23
24
25 u
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27
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no claims, rights or defenses, whether legal or equitable, of any of the Parties hereto 

that existed prior to exeeuting this Stipulation shall be diminished or prejudieed in 

any way; and (c) within ten (10) business days from the date of sueh Termination, 

Plaintiffs’ Counsel shall return to Opus’s and Defendants’ insurers any and all sums 

paid pursuant to Paragraph 9 above. The termination rights set forth herein are not 

intended to limit or impair the Parties’ rights under the law of contracts of the State 

of California with respeet to any breach of this Settlement.

IX. NO ADMISSIONS
18. The Parties intend the Settlement as described herein to be a final and 

eomplete resolution of all disputes between them with respeet to the Derivative 

Aetions and to eompromise elaims that are contested. Entry into this Settlement 

shall not be deemed an admission by any party hereto as to the merits of any claim 

or defense or any allegation made in any of the Derivative Aetions.

19. This Stipulation, whether or not it is consummated and whether or not 

it is terminated, any of its provisions, any negotiations, proceedings or agreements 

relating to the Stipulation and the Settlement, all matters arising in connection with 

such negotiations, proceedings or agreements, and all aets performed or documents 

exeeuted pursuant to or in furtherance of this Stipulation:

a) shall not be offered or reeeived against any of the Released 

Persons as evidenee of a presumption, eoncession, or admission of any kind;

shall not be offered or reeeived against any of the Released 

Persons as evidenee of an admission by any of those Released Persons with respect 

to the truth of any fact alleged in any of the Derivative Actions or the validity of any 

Released Claim, or the deficiency of any defense that has been or could have been 

asserted, or of any liability, negligence, fault, or wrongdoing of the Released 

Persons;

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

b)21
22
23
24
25
26

shall not be offered or received against the Released Persons as 

evidence of any fault, misrepresentation, omission or other actionable conduct with
c)27

28
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respect to any statement or written document approved or made by any of the 

Released Persons;

1

2

shall not be offered or received against the Released Persons as 

evidence of any liability, negligence, fault or wrongdoing, or in any way referred to 

for any other reason as against any of the Released Persons, in any other civil, 

criminal or administrative action or proceeding, other than such proceedings as may 

be necessary to effectuate the provisions of this Stipulation; provided, however, that 

if this Stipulation is approved by the Court, the Released Persons may refer to it to 

effectuate the release of Released Claims and other liability protections granted 

them hereunder;

d)3

4

5

6

7

8

9

10

shall not be construed against any of the Released Persons as an 

admission or concession that the consideration to be given hereunder represents the 

amount that could be or would have been recovered after trial;

shall not be construed as or received in evidence as an admission, 

concession or presumption against Plaintiffs or Plaintiffs’ Counsel that any of their 

claims are without merit, or that any defenses asserted by the Defendants have any 

merit; and

e)11

12

13

f)14

15

16

17
shall not, in the event of a Termination, be used by any Party for 

any purpose in any trial in any of the Derivative Actions.

Any Party may file or introduce this Stipulation and/or the Final Judgment in 

any action or proceeding that may be brought to enforce the terms of this Stipulation 

and/or the Final Judgment, or any action or proceeding related to rights or claims of 

Defendants relating to indemnification and/or advancement in connection with the 

Derivative Actions.

g)18

19

20

21

22

23

24

25 X. MISCELLANEOUS PROVISIONS
The Parties: (a) acknowledge that it is their intent to consummate the 

Settlement; and (b) agree to cooperate to the extent reasonably necessary to 

effectuate and implement all terms and conditions of the Stipulation and to exercise

20.26

27

28
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their best efforts to accomplish the foregoing terms and conditions of the 

Stipulation.

1

2

The Stipulation may be amended or modified only by a written 

instrument signed by or on behalf of all Parties or their respective successors-in- 

interest. The Parties reserve the right, upon the agreement of all of them and subject 

to the Court’s approval, to make any reasonable extensions of time or modifications 

to the Exhibits that might be necessary to carry out any of the provisions of this 

Stipulation.

3 21.

4

5

6

7

8

The Stipulation, including its Exhibits, constitutes the entire agreement 

among the parties hereto and no representations, warranties, or inducements have 

been made to any party concerning the Stipulation other than the representations, 

warranties, and covenants contained and memorialized in such documents. Any and 

all prior or contemporaneous discussions, negotiations, agreements, commitments, 

and understandings related thereto are superseded hereby. It is understood by the 

Parties that, except for the matters expressly represented herein, the facts or law 

with respect to which this Stipulation is entered into may turn out to be other than, 

or different from, the facts now known to each party or believed by such party to be 

true; each party therefore expressly assumes the risk of the facts or law turning out 

to be so different, and agrees that this Stipulation shall be in all respects effective 

and not subject to termination by reason of any such different facts or law. Except as 

otherwise provided herein, each Party shall bear its own costs.

The Stipulation may be executed in one or more counterparts. All 

executed counterparts and each of them shall be deemed to be one and the same 

instrument. A complete set of executed counterparts shall be filed with the Court. 

The Parties agree that facsimile or scanned signatures shall have the same force and 

effect as original signatures.

The Stipulation shall be binding upon, and inure to the benefit of, the 

heirs, executors, administrators, trustees, successors and assigns of the Parties,

9 22.
10
11
12
13
14
15
16
17
18
19
20
21
22 23.
23
24
25
26

24.27
28
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including any corporation or other entity into or with which any party merges, 

consolidates, or reorganizes.

The Court shall retain jurisdiction with respect to implementation and 

enforcement of the terms of the Stipulation, and all Parties and their counsel hereto 

submit to the jurisdietion of the Court for purposes of implementing and enforeing 

the Settlement embodied in the Stipulation.

Nothing in this Stipulation, Settlement, or the negotiations or 

proeeedings relating to the foregoing is intended to or shall be deemed to constitute 

a waiver of any applicable privilege or immunity, including, without limitation, the 

aceountants’ privilege, the attorney-client privilege, the joint defense privilege, or 

the work-produet privilege, and all information transmitted between Plaintiffs’ 

Counsel and Defendants’ Counsel in connection with this Settlement shall be 

inadmissible in any proeeeding in any federal or state court or other tribunal or 

otherwise, in aceordance with Rule 408 of the Federal Rules of Evidence as if such 

Rule applied in all respects in any such proceeding or tribunal.

This Stipulation and the Settlement contemplated by it, and all disputes 

arising out of or relating to the Stipulation and Settlement, shall be construed and 

enforced in accordance with, and governed by, the substantive laws and procedural 

rules of the State of California without giving effect to conflicts of law principles, 

exeept to the extent that federal law requires that federal law governs. Any dispute 

relating to this Stipulation or the Settlement shall be brought exclusively in the U.S. 

District Court for the Central District of California.

This Stipulation should not be construed more strictly against one Party 

than another merely by virtue of the fact that it, or any part of it, may have been 

prepared by eounsel for one of the Parties, it being reeognized that the Stipulation is 

the result of arm’s length negotiations between the Parties, and all Parties have 

contributed substantially and materially to the preparation of the Stipulation.

All agreements by, between or among the Parties, their counsel and

1
2
3 25.
4
5
6

26.7
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16 27.
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their other advisors as to the eonfidentiality of information exehanged between or 

among them shall remain in full foree and effeet, and shall survive the execution and 

any termination of this Stipulation and the final consummation of the Settlement, if 

finally consummated.

1

2

3

4

In the event any proceedings by or on behalf of Opus, whether 

voluntary or involuntary, are initiated under any chapter of the U.S. Bankruptcy 

Code, including any act of receivership, asset seizure, or similar federal or state law 

action (“Bankruptcy Proceedings”), the Parties agree to use their reasonable best 

efforts to obtain all necessary orders, consents, releases, and approvals for 

effectuation of the Stipulation and Court approval of the Settlement in a timely and 

expeditious manner, to the extent consistent with applicable law. If any Bankruptcy 

Proceedings by or on behalf of Opus are initiated prior to the payment of the Fee 

and Expense Award, the Settling Parties agree that all dates and deadlines in the 

Derivative Actions, if any, or any dates and deadlines associated with the appeal of 

the Derivative Actions, if any, will be extended for such periods of time as are 

necessary to attempt to obtain necessary orders, consents, releases, and approvals 

from the banleuptcy court to carry out the terms and conditions of this Settlement, 

to the extent consistent with applicable law.

Except in the event of termination of this Settlement, Plaintiffs, Opus 

and Defendants agree not to assert under Rule 11 of the Federal Rules of Civil 

Procedure or any similar law, rule or regulation, that the Derivative Actions were 

brought or defended in bad faith or without a reasonable basis. The Parties agree 

that the terms of this Settlement were negotiated at arms’ length and in good faith by 

the Parties and reflect a settlement that was reached voluntarily based upon adequate 

information and after consultation with their respective experienced legal counsel.

Any written notice required pursuant to or in connection with this 

Stipulation shall be addressed to the Parties’ counsel as designated and identified 

below, and sent by both email and overnight mail.

5 30.
6
7
8
9
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31.19
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32.26
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1 THE BROWN LAW FIRM, P.C.
Timothy W. Brown 
240 Townsend Square 
Oyster Bay, NY 11771 
Telephone: (516) 922-5427 
Facsimile: (516)344-6204 
Email: tbrown@thebrownlawfirm.net

2

3

4

5

6
Counsel for flaint ff At 'drew.>&f^d

7

8 Byi
I^TTEN MI/CHIn ikOSENMAN yLv
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EXHIBIT A 
 

CORPORATE GOVERNANCE REFORMS  
FOR DERIVATIVE SETTLEMENT 

 
 

Initial Reforms 

Opus Bank (“Opus” or the “Bank”) acknowledges that the filing and 

pendency of Klein v. Gordon, et al., Case No. 8:17-cv-00123-JLS-JCG (U.S. 

Dist. Ct., C.D. Cal.) and Dillard Gordon, et al., Case No. BC651522 (Cal Super. 

Ct., L.A. Cnty.) (together, the “Actions”) comprised a substantial contributing 

factor to the decision by the Bank to implement the five initial corporate 

governance reforms below (“Initial Reforms”), which occurred after the Actions 

were commenced. 

 Improving the Bank’s credit infrastructure, including changes to credit 

administration, underwriting and ongoing portfolio management processes; 

 Refining the Bank’s credit risk appetite; 

 Remediating the Bank’s credit issues, including reducing the balances  of 

criticized loans and continuing on planned loan relationship exits; 

 Implementing additional training regarding the credit review process, 

impairment methodology, and the Bank’s impairment framework; and  

Case 8:17-cv-00123-AB-JPR   Document 37-1   Filed 01/30/18   Page 2 of 9   Page ID #:180Case 8:17-cv-00123-AB-JPR   Document 63-1   Filed 06/15/18   Page 24 of 54   Page ID #:489



 

2 
US_130487882v1_387206-00013    1/30/2018 3:24 PM 

 Adopting a new director retirement policy. 

 

Corporate Governance Reforms 

Within 60 days of the Court’s entering the Final Judgment, Opus’s Board 

of Directors (“Board”) shall adopt resolutions and amend Board Committee 

Charters to the extent necessary to adhere to the eight corporate governance 

policies and enhancements set forth below(“Corporate Governance Reforms”), 

which shall remain in effect for no less than two (2) years unless otherwise stated 

herein. 

Opus acknowledges and agrees that both of the Plaintiffs in the Actions 

(“Plaintiffs”) were a precipitating and material factor in the adoption and 

implementation of the Corporate Governance Reforms by the Bank, and that the 

Corporate Governance Reforms, as well as the foregoing Initial Reforms, confer 

a substantial benefit to the Bank and its shareholders. 

 Independent Third-Party Review of Outstanding Loan Portfolio. The 

Bank will engage a third-party loan review firm to conduct an independent 

review of a sampling of 10% the Bank’s outstanding commercial loan 

portfolio for loans in excess of $1,000,000 in 2018 and 2019. If material 

problems are discovered in the commercial loan portfolio, then the Bank 

will take further action that is in the best interest of the Bank. 
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 Creation of Chief Compliance Officer Position. The Board shall direct the 

Bank to create the position of Chief Compliance Officer, who shall report 

directly to the Chief Risk Officer and the Risk Oversight Committee. The 

duties of the Chief Compliance Officer shall include, but are not limited to: 

o Monitoring adherence to the Bank’s compliance program, 

including but not limited to, completion of all required and assigned 

training modules by established due dates; 

o Ensuring compliance with all laws and regulations applicable 

to the position (i.e., all required Alpha Regs); 

o Managing the Bank’s compliance program, including 

policies, procedures, systems monitoring, technology-based controls, 

and training, as well as compliance monitoring and testing; 

o Collaborating with other departments (i.e. Internal Audit, 

Risk Management, etc.) to direct compliance issues to appropriate 

existing channels for investigation and resolution. Consulting with 

Legal as needed to resolved respective legal compliance issues as 

needed; 

o Responding to alleged violations of rules, regulations, 

policies and procedures by evaluating or recommending the initiation 

of investigative procedures. Developing and overseeing a system for 

Case 8:17-cv-00123-AB-JPR   Document 37-1   Filed 01/30/18   Page 4 of 9   Page ID #:182Case 8:17-cv-00123-AB-JPR   Document 63-1   Filed 06/15/18   Page 26 of 54   Page ID #:491



 

4 
US_130487882v1_387206-00013    1/30/2018 3:24 PM 

uniform handling of such violations; 

o Monitoring, and as necessary, coordinating compliance 

activities of other departments to remain abreast of the status of all 

compliance activities and to identify trends; 

o Identifying potential areas of compliance vulnerability and 

risk; developing/implementing  corrective  action  plans  for  

resolution  of problematic issues, and providing general guidance on 

how to avoid or deal with similar situations in the future; 

o Instituting and maintaining an effective compliance 

communication program for the Bank, including understanding of 

new and existing compliance issues and related policies and 

procedures; 

o Working with the Human Resources Department and others as 

appropriate to develop an effective compliance training program, 

including appropriate introductory training for new employees as 

well as ongoing training for all employees, management, and 

members of the Board; 

o Providing effective leadership in enhancing and sustaining 

Opus’s compliance programs to ensure they correspond 

commensurate with equivalent sized bank programs and practices 
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and in line with the expectations of federal and state regulatory 

authorities; 

o Assessing and monitoring the compliance risks associated with 

the Bank’s business activities, operations, and products and services; 

o Serving as a point of contact for financial regulators and 

managing the bank’s responses to regulatory inquiries/findings and 

preparation for compliance examinations; 

o Performing Compliance Risk Assessments and reviewing 

results with executive and senior management; 

o Ensuring satisfaction of CCO requirements for Dodd-Frank; 

o On a regular basis, reporting to the Executive Committee and 

Board of Directors on compliance matters, including actual or 

potential compliance program violations; 

o Overseeing the Corporate Complaint process. 

The Chief Compliance Officer will report promptly any allegations of 

violations of the compliance policies to the Chief Risk Officer and Risk 

Oversight Committee. 

 Written reports by the Chief Compliance Officer related to compliance 

activities shall be provided to the Risk Oversight Committee. 

 Separate Audit and Risk Oversight Committees. The Bank shall maintain 
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separate Audit and Risk Oversight Committees of the Board of Directors, 

and these committees shall have separate directors serving as Chairs. 

 Whistleblower Hotline. The Bank’s whistleblower hotline shall be 

monitored by an independent, third-party supplier. The whistleblower 

hotline shall provide an anonymous communication channel for employees 

and other stakeholders to report their concerns regarding, among other 

things, the integrity of the Bank’s public disclosures, internal controls, 

auditing, financial reporting, accounting matters, insider sales and other 

matters. The whistleblower hotline reports shall be reported to the Chief 

Compliance Officer (as referred to herein) and the Chair of the Audit 

Committee. 

 Quarterly Executive Sessions with Head of Credit Review. The Risk 

Oversight Committee shall hold executive sessions with the Head of Credit 

Review on a quarterly basis. During these sessions, the Head of Credit 

Review shall provide the Risk Oversight Committee with an update 

regarding the status of the Credit Policy and Credit Review Plan, and notify 

the Risk Oversight Committee of any material issues, amendments, or 

developments related thereto. 

 Quarterly Executive Sessions with Chief Risk Officer. The Risk Oversight 

Committee shall hold executive sessions with the Chief Risk Officer on a 
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quarterly basis. During these sessions, the Chief Risk Officer shall provide 

the Risk Oversight Committee with an update regarding the status of the 

Enterprise Risk Management program, quarterly provision for loan losses, 

adequacy of the ALLL, and adequacy of the review for  impaired loans, and 

notify the Committee of any material issues, amendments, or developments 

related to the foregoing topics. 

 Training. The Bank will (1) engage a third party to provide training 

regarding financial accounting for lenders and commercial loans for 

businesses, (2) provide internal training regarding rating changes, and (3) 

send relevant employees to off-site risk related  seminars and/or 

conferences. The enhanced credit-focused training will be provided to  the 

following employees: 

o CAST (Credit Analysts) 

o Corporate Finance (Underwriters/Portfolio Managers/Portfolio 

Analysts) 

o Healthcare Banking (Underwriters/Portfolio 

Managers/Portfolio Analysts) 

o Institutional Syndications (Underwriters/Portfolio Managers) 

o Asset Based Lending (Underwriters/Portfolio 

Managers/Collateral Analysts) 
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o Small Business Banking (Underwriters/Portfolio Managers) 

o Commercial Banking: Orange County, San Diego, Arizona, 

Los Angeles, Pacific Northwest (Underwriters/Portfolio 

Managers/Portfolio Analysts) 

o Public Finance (Portfolio Manager/Underwriter) 

o Media and Entertainment (Underwriter/Portfolio Manager) 

Additionally, Senior Credit Administrators and Underwriters and Portfolio 

Managers from the CREB group will be included in both internal and 

external trainings as applicable. 

 Posting of Code of Ethics and Corporate Governance Guidelines. The 

Risk Oversight Committee shall ensure that the Bank’s Code of Ethics and 

Corporate Governance Guidelines are easily accessible via Opus’s intranet. 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 
MELVYN KLEIN, Derivatively on 
Behalf of Nominal Defendant OPUS 
BANK, 

Plaintiff, 
 

v. 
 
STEPHEN H. GORDON, MARK 
CICIRELLI, MARK E. SCHAFFER, 
MICHAEL MEYER, ROBERT 
SHACKLETON, THOMAS M. 
BOWERS, CURTIS A. GLOVIER, and 
DAVID KING, 
 

Defendants, 
 
And 
 

OPUS BANK, a California Corporation, 
 

Nominal Defendant. 
 

 
Case No. 8:17-CV-00123(AB)(JPR) 
 
 
[PROPOSED] PRELIMINARY 
APPROVAL ORDER 
 
 

 
 Judge: Hon. André Birotte, Jr.  
 Courtroom: 7B – First Street  
 Action Filed: January 24, 2017 

 

 
 

 Presented to the court for preliminary approval is a settlement of all 

claims asserted against all Defendants in the above-captioned action (the “Klein 

Action”). The terms of the Settlement are set out in a Stipulation of Settlement 

executed by counsel for the Parties as of January 29, 2018 (“Stipulation”). All 

capitalized terms used herein have the meanings set forth and defined in the 

Stipulation.  

The Court, upon reviewing the Stipulation, declares that it is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 

1. The Court has jurisdiction over the subject matter of the Klein Action, 

the Settlement, and over the Parties to the Stipulation. 

2. The Court preliminarily finds that the proposed Settlement should be 

approved as being fair, reasonable, adequate, and in the best interests of Opus Bank 

(“Opus”) and its shareholders. 
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3. In connection with preliminary approval of the proposed Settlement, the 

Court preliminarily finds, for purposes of the Settlement, that the Klein Action was 

properly brought pursuant to Federal Rule of Civil Procedure 23.1 as a shareholder 

derivative action on behalf of Opus, and that Plaintiff fairly and adequately represents 

the interests of Opus shareholders in enforcing the rights of Opus. 

4. A hearing (“Final Hearing”) will be held on _______ __, 2018 at _:__ 

a.m./p.m. before the Honorable André Birotte, Jr. in Courtroom 7B of the United 

States District Court for the Central District of California, First Street Federal 

Courthouse, 350 W. 1st Street, Los Angeles, CA 90012, pursuant to Federal Rule of 

Civil Procedure 23.1, to among other things: (i) determine whether the proposed 

Settlement is fair, reasonable and adequate and in the best interests of Opus and Opus 

shareholders; (ii) consider any objections to the Settlement submitted in accordance 

with the Notice; (iii) determine whether a Final Judgment substantially in the form 

attached as Exhibit C to the Stipulation should be entered, dismissing all claims in the 

Klein Action with prejudice and releasing the Released Claims against the Released 

Persons; (iv) consider the payment to Plaintiffs’ Counsel of attorneys’ fees and for 

the reimbursement of expenses; (v) consider the payment of Service Awards to 

Plaintiffs to be paid from the Fee and Expense Award; and (vi) consider any other 

matters that may properly be brought before the Court in connection with the 

Settlement. 

5. Opus shall cause the notice of the proposed Settlement, including the 

date and time of the Final Hearing to be filed on Form 8-K with the U.S. Securities 

and Exchange Commission; published in a press release and/or published in 

Investor’s Business Daily; and to be posted, together with the Stipulation, on the 

Investors Relations portion of Opus’s website within ten (10) calendar days following 

the entry of this Order, which notice of the proposed Settlement shall be substantially 

in the form of the Notice attached as Exhibit B-1 to the Stipulation. Such notice is 

hereby found to be reasonable and sufficient under the circumstances, and to comply 
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with the provisions of Rule 23.1 of the Federal Rules of Civil Procedure and the 

requirements of due process of the United States Constitution, and to constitute due 

and sufficient notice to all Persons affected by the proposed Settlement and entitled 

to participate in the Final Hearing. Non-material changes to the form of the Notice 

may be made upon agreement by the Parties without further approval of the Court. 

6. At least ten (10) days prior to the Final Hearing, counsel for Opus shall 

file proof by declaration of the filing and publication of the Notice, and of the posting 

of the Notice and Stipulation as set forth in Paragraph 5 above.     

7. Any Opus Shareholder who wishes to object to the fairness, 

reasonableness, or adequacy of the Settlement, to any term of the Stipulation, or to 

the proposed Fee and Expense Award and Service Awards, may file an objection. An 

objector must file with the Court a written statement of his, her or its objection(s): (a) 

clearly indicating that objector’s name, mailing address, daytime telephone number, 

and e-mail address (if any); (b) stating that the objector is objecting to the proposed 

Settlement and/or proposed Fee and Expense Award and Service Awards; (c) 

specifying the reason(s), if any, for each such objection made, including any legal 

support and/or evidence that such objector wishes to bring to the Court’s attention or 

introduce in support of such objection; and (d) identifying and supplying 

documentation showing how many shares of Opus common stock the objector owned 

as of January 29, 2018, when the objector purchased or otherwise acquired such 

shares, and whether the objector still owns any such Opus shares. 

8. The objector must file such objections and supporting documentation 

with the Clerk of the Court, U.S. District Court Central District of California, 

Western Division, First Street Federal Courthouse, 350 W. 1st Street Los Angeles, 

CA 90012, not later than twenty-one (21) days prior to the Final Hearing, and, by the 

same date, copies of all such papers must also be received by each of the following 

persons: 
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Counsel for Plaintiff Klein: 
Thomas J. McKenna 

GAINEY McKENNA & EGLESTON  
440 Park Avenue South, 5th Floor  

New York, NY 10016 

Counsel for Plaintiff Dillard: 
Laurence M. Rosen 

THE ROSEN LAW FIRM, P.A.  
275 Madison Avenue, 34th Floor  

New York, NY 10016 

Counsel for Defendants and Opus: 
Eric A. Kuwana 

KATTEN MUCHIN ROSENMAN LLP 
2900 K Street NW North Tower - Suite 200 

Washington, DC 20007 
An objector may file an objection on his, her or its own or through an attorney hired 

at his, her or its own expense. If an objector hires an attorney to represent him, her or 

it for the purposes of making such objection pursuant to this paragraph, the attorney 

must effect service of a notice of appearance on the counsel listed above and file such 

notice with the Court no later than twenty-one (21) days before the Final Hearing.  

Any Opus Shareholder who does not timely file and serve a written objection 

complying with the terms of this paragraph shall be deemed to have waived, and shall 

be foreclosed from raising, any objection to the Settlement, and any untimely 

objection shall be barred.  Any submissions by the Parties in support of final approval 

of the Settlement shall be filed with the Court and served at least twenty-eight (28) 

days before the Final Hearing, and any submissions by the Parties in opposition or 

response to objections shall be filed with the Court no later than seven (7) days 

before the Final Hearing. 

9. Any objector who files and serves a timely, written objection in 

accordance with the instructions above and herein, may appear at the Final Hearing 

either in person or through counsel retained at the objector’s expense.  Objectors need 

not attend the Final Hearing, however, in order to have their objections considered by 
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the Court. Timely objectors or their attorneys intending to appear at the Final Hearing 

are required to indicate in their written objection (or in a separate writing submitted 

to the counsel listed in the preceding paragraph no later than twenty-one (21) days 

prior to the Final Hearing) that they intend to appear at the Final Hearing and identify 

any witnesses they may call to testify and exhibits they intend to introduce into 

evidence at the Final Hearing. Objectors or their attorneys intending to appear at the 

Final Hearing must also, no later than twenty-one (21) days prior to the Final 

Hearing, file with the Court, and serve upon counsel listed in the above paragraph, a 

notice of intention to appear, setting forth the name and address of anyone intending 

to appear. Any objector who does not timely file and serve a notice of intention to 

appear in accordance with this paragraph shall not be permitted to appear at the Final 

Hearing, except for good cause shown.  

10. Defendants’ Counsel and Plaintiffs’ Counsel shall promptly furnish all 

Parties with copies of any and all objections and notices of intention to appear that 

come into their possession.   

11. Pending final determination of whether the Settlement should be 

approved, Plaintiffs and all other Opus Shareholders, and anyone who acts or 

purports to act on their behalf, shall not institute, prosecute, participate in, or assist in 

the institution, prosecution, or assertion of, any Released Claim against any of the 

Released Persons.   

12. This Order shall become null and void, and shall be without prejudice to 

the rights of the Parties if the Settlement is terminated in accordance with the 

Stipulation.  In such event, paragraph 17 of the Stipulation shall govern the rights of 

the Parties.  

13. This Order shall not be construed or used as an admission, concession, 

or presumption by or against any of the Released Persons of any fault, wrongdoing, 

breach, or liability or as a waiver by any Party of any arguments, defenses, or claims 

he, she, or it may have in the event that the Stipulation is terminated, nor shall it be 
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used in any manner prohibited by paragraph 19 of the Stipulation. In the event this 

Order becomes of no force or effect, it shall not be construed or used as an admission, 

concession, or presumption by or against the Released Persons or the Plaintiffs.  

14. All proceedings in this action are stayed until further order of the Court, 

except as may be necessary to implement the Settlement or comply with the terms of 

the Stipulation and this Order. This Court retains exclusive jurisdiction over the Klein 

Action to consider all further matters arising out of or connected with the Settlement.  

15. The Court reserves the right to approve the Stipulation and the 

Settlement with modifications agreed to by the Parties and without further notice to 

any Opus Shareholders. The Court further reserves the right to adjourn the date of the 

Final Hearing without further notice to Opus Shareholders, and retains jurisdiction to 

consider all further matters related to the Klein Action or the Settlement. 

  
SO ORDERED this ____ day of ______, 2018.  
 
 
      ____________________________ 

The Honorable André Birotte, Jr. 
United States District Court Judge 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
MELVYN KLEIN, Derivatively on 
Behalf of Nominal Defendant OPUS 
BANK, 

Plaintiff, 
 

v. 
 
STEPHEN H. GORDON, MARK CICIRELLI, 
MARK E. SCHAFFER, MICHAEL MEYER, 
ROBERT SHACKLETON, THOMAS M. 
BOWERS, CURTIS A. GLOVIER, and 
DAVID KING, 
 

Defendants, 
 
And 
 

OPUS BANK, a California Corporation, 
 
                       Nominal Defendant. 
 

 
 
Case No. 8:17-CV-00123(AB)(JPR) 
 
NOTICE OF SHAREHOLDER 
DERIVATIVE ACTION, PROPOSED 
SETTLEMENT AND SETTLEMENT 
HEARING 
 
 
 
Judge: Hon. André Birotte, Jr.  
Courtroom: 7B – First Street 
Action Filed: January 24, 2017  
 

 

 
TO: ALL PERSONS WHO OWNED OPUS BANK (“OPUS,” OR THE “BANK”) 
COMMON STOCK AS OF January 29, 2018. 
 
PLEASE READ THIS NOTICE CAREFULLY BECAUSE YOUR LEGAL RIGHTS MAY 
BE AFFECTED. 
 
THIS IS NOT A SOLICITATION. 

 
On January 29, 2018, Opus, in its capacity as a nominal defendant, entered into a 

Stipulation of Settlement (the “Stipulation”) in the shareholder derivative actions1 filed in the 
U.S. District Court for the Central District of California, styled Klein v. Gordon, et al., No. 8:17-
CV-00123(AB)(JPR) (C.D. Cal.) (“Klein action”) and the Superior Court of California, Los 
Angeles County, styled Dillard v. Gordon, et al., No. BC651522 (Cal Super. Ct., L.A. Cnty.) 
(“Dillard Action”), against certain current and former directors and officers of the Bank, and 
against the Bank as a nominal defendant. The Stipulation of Settlement executed by counsel for 
the Parties as of January 29, 2018 (the “Stipulation”) and the Settlement contemplated therein 

                                                 
1 A derivative claim is a claim brought by a shareholder on behalf of a company, rather than on 
behalf of himself or herself or the other shareholders of the company.  The recovery sought in a 
derivative action is for the benefit of the company rather than directly for individual 
shareholders. 
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(the “Settlement”), including dismissal of all claims with prejudice in the Klein action, is subject 
to approval by the U.S. District Court for the Central District of California (the “Court”), and is 
contingent on the California state court granting voluntary dismissal with prejudice of the 
Dillard Action. The proposed Settlement requires the Bank to adopt certain additional corporate 
governance reforms, as outlined in Exhibit A to the Stipulation, and provides for a Fee and 
Expense Award to Plaintiffs’ Counsel to be determined at a later date subject to the mechanism 
described in the Stipulation at Section V, both of which are subject to Court approval.  

 
This notice is a summary only and does not describe all of the details of the Stipulation.  

For full details of the matters discussed in this notice, please see the full Stipulation by visiting 
the Investor Relations portion of Opus’s website, or contact Plaintiffs’ Counsel at the address 
listed below. All capitalized terms used in this notice, unless otherwise defined herein, are 
defined as set forth in the Stipulation. 

Summary 

On _________ __, 2018, the Court entered an order preliminarily approving the 
Stipulation and the Settlement contemplated therein and providing for notice of the Settlement 
(the “Preliminary Approval Order”). The Preliminary Approval Order further provides that the 
Court will hold a hearing (“Final Hearing”) on  _______ __, 2018 at _:__ a.m./p.m. before the 
Honorable André Birotte, Jr. in Courtroom 7B of the United States District Court for the Central 
District of California, First Street Federal Courthouse, 350 W. 1st Street, Los Angeles, CA 
90012, pursuant to Federal Rule of Civil Procedure 23.1, to among other things: (i) determine 
whether the proposed Settlement is fair, reasonable and adequate and in the best interests of the 
Bank and its shareholders; (ii) consider any objections to the Settlement submitted in accordance 
with the Notice; (iii) determine whether a Final Judgment substantially in the form attached as 
Exhibit C to the Stipulation should be entered dismissing all claims in the Klein Action with 
prejudice and releasing the Released Claims against the Released Persons; (iv) consider the 
payment to Plaintiffs’ Counsel of attorneys’ fees and for the reimbursement of expenses; (v) 
consider the payment to Plaintiffs of Service Awards in an amount not to exceed $2,500 each, 
which will be funded from the Fee and Expense Award; and (vi) consider any other matters that 
may properly be brought before the Court in connection with the Settlement. 

 
Any Opus Shareholder who wishes to object to the fairness, reasonableness, or adequacy 

of the Settlement as set forth in the attached Stipulation, or to the proposed Fee and Expense 
Award and Service Awards, may file an objection. An objector must file with the Court a written 
statement of his, her or its objection(s): (a) clearly indicating that objector’s name, mailing 
address, daytime telephone number, and e-mail address (if any); (b) stating that the objector is 
objecting to the proposed Settlement and/or proposed Fee and Expense Award and Service 
Awards; (c) specifying the reason(s), if any, for each such objection made, including any legal 
support and/or evidence that such objector wishes to bring to the Court’s attention or introduce in 
support of such objection; and (d) identifying and supplying documentation showing how many 
shares of Opus common stock the objector owned as of January 29, 2018, when the objector 
purchased or otherwise acquired such shares, and proof that the objector still owns such Opus 
shares. 
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The objector must file such objections and supporting documentation with the Clerk of 
the Court, U.S. District Court Central District of California, Western Division, First Street 
Federal Courthouse, 350 W. 1st Street Los Angeles, CA 90012, not later than twenty-one (21) 
days prior to the Final Hearing, and, by the same date, copies of all such papers must also be 
received by each of the following persons: 

 
Counsel for Plaintiff Klein: 

Thomas J. McKenna 
GAINEY McKENNA & EGLESTON  

440 Park Avenue South, 5th Floor  
New York, NY 10016 

Counsel for Plaintiff Dillard: 
Laurence M. Rosen 

THE ROSEN LAW FIRM, P.A.  
275 Madison Avenue, 34th Floor  

New York, NY 10016 
 

Counsel for Defendants and Opus: 
Eric A. Kuwana 

KATTEN MUCHIN ROSENMAN LLP 
2900 K Street NW North Tower - Suite 200 

Washington, DC 20007 
 

An objector may file an objection on his, her or its own or through an attorney hired at his, her or 
its own expense. If an objector hires an attorney to represent him, her or it for the purposes of 
making such objection pursuant to this paragraph, the attorney must effect service of a notice of 
appearance on the counsel listed above and file such notice with the Court no later than twenty-
one (21) days before the Final Hearing. Any Opus Shareholder who does not timely file and 
serve a written objection complying with the terms of this paragraph shall be deemed to have 
waived, and shall be foreclosed from raising, any objection to the Settlement, and any untimely 
objection shall be barred. Any submissions by the Parties in opposition or response to objections 
shall be filed with the Court no later than seven (7) days before the Final Hearing. 
 

Any objector who files and serves a timely, written objection in accordance with the 
instructions above and herein, may appear at the Final Hearing either in person or through 
counsel retained at the objector’s expense. Objectors need not attend the Final Hearing, however, 
in order to have their objections considered by the Court. Timely objectors or their attorneys 
intending to appear at the Final Hearing are required to indicate in their written objection (or in a 
separate writing submitted to the counsel listed in the preceding paragraph no later than twenty-
one (21) days prior to the Final Hearing) that they intend to appear at the Final Hearing and 
identify any witnesses they may call to testify and exhibits they intend to introduce into evidence 
at the Final Hearing. Objectors or their attorneys intending to appear at the Final Hearing must 
also, no later than twenty-one (21) days prior to the Final Hearing, file with the Court, and serve 
upon counsel listed in the above paragraph, a notice of intention to appear, setting forth the name 
and address of anyone intending to appear. Any objector who does not timely file and serve a 
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notice of intent to appear in accordance with this paragraph shall not be permitted to appear at 
the Final Hearing, except for good cause shown.  

 
If you are a current holder of Opus common stock and do not take steps to appear in this 

action and object to the proposed Settlement, you will be bound by the Final Judgment of the 
Court and will forever be barred from raising an objection to such settlement in this or any other 
action or proceeding, and from pursuing any of the Released Claims.  

 
If you held Opus common stock as of January 29, 2018 and continue to hold such stock, 

you may have certain rights in connection with the proposed Settlement. You may obtain further 
information by contacting Plaintiffs’ Counsel at:  Thomas J. McKenna, Esq., Gainey McKenna 
& Egleston, 440 Park Avenue South, 5th Floor, New York, NY 10016, Telephone: (212) 983-
1300, tjmckenna@gme-law.com; or Laurence M. Rosen, The Rosen Law Firm, P.A., 275 
Madison Avenue, 34th Floor, New York, NY 10016, Telephone: (212) 686-1060, 
lrosen@rosenlegal.com. 
 
PLEASE DO NOT CALL THE COURT OR OPUS REGARDING THIS NOTICE. 
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EXHIBIT C 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
 
MELVYN KLEIN, Derivatively on 
Behalf of Nominal Defendant OPUS 
BANK, 

Plaintiff, 
 

v. 
 
STEPHEN H. GORDON, MARK 
CICIRELLI, MARK E. SCHAFFER, 
MICHAEL MEYER, ROBERT 
SHACKLETON, THOMAS M. 
BOWERS, CURTIS A. GLOVIER, and 
DAVID KING, 
 

Defendants, 
 
And 
 

OPUS BANK, a California Corporation, 
 

Nominal Defendant. 
 

 
Case No. 8:17-CV-00123(AB)(JPR) 
 
 
[PROPOSED] FINAL JUDGMENT 
 
 
 
Judge: Hon. André Birotte, Jr.  
Courtroom: 7B – First Street  
Action Filed: January 24, 2017 
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This matter came before the Court for a hearing pursuant to the Order of this 

Court entered on ________ __, 2018 (“Preliminary Approval Order”), on the 

application of the Parties for approval of the Settlement set forth in the Stipulation of 

Settlement executed by counsel for the Parties as of January 29, 2018 (the 

“Stipulation”).  All capitalized terms used herein have the meanings set forth and 

defined in the Stipulation.  

The Court has received a declaration attesting to the filing of the Notice with 

the United States Securities and Exchange Commission; and the publication of the 

Notice in a press release and/or the publication of the Notice in Investor’s Business 

Daily; and the posting of the Notice, together with the Stipulation, on the Investors 

Relations portion of Opus’s website in accordance with the Preliminary Approval 

Order, due and adequate notice having been given to Opus Shareholders as required 

by the Preliminary Approval Order, and the Court having considered all papers filed 

and proceedings in this Klein Action and otherwise being fully informed of the 

matters herein, and good cause appearing therefore, IT IS HEREBY ORDERED, 

ADJUDGED AND DECREED as follows: 

1. This Court has jurisdiction over the subject matter of the Klein Action, 

including the terms and conditions of the Stipulation and all exhibits thereto, and over 

Parties to the Stipulation. 

2. Based on evidence submitted by Opus’s counsel, the Court finds that the 

Notice was published according to this Court’s Preliminary Approval Order. This 

Court further finds that the form and content of the Notice, as previously preliminarily 

approved by the Court, complied with the requirements of Federal Rule of Civil 

Procedure 23.1, satisfied the requirements of due process, and constituted due and 

sufficient notice of the matters set forth therein.   

3. A full opportunity has been offered to Opus Shareholders to object to the 

proposed Settlement and to participate in the hearing thereon, and as such, all Opus 

Shareholders are bound by this Order. 

Case 8:17-cv-00123-AB-JPR   Document 37-4   Filed 01/30/18   Page 3 of 11   Page ID #:202Case 8:17-cv-00123-AB-JPR   Document 63-1   Filed 06/15/18   Page 46 of 54   Page ID #:511



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 
 

4. The Settlement is found to be fair, reasonable, adequate and in the best 

interests of Opus and Opus Shareholders.   

5. The Court finds, for settlement purposes, that: (1) the Klein Action was 

properly brought as a shareholder derivative suit pursuant to Federal Rule of Civil 

Procedure 23.1; and (2) Plaintiff Melvyn Klein adequately represented the interests of 

Opus Shareholders in enforcing the rights of Opus. 

6. The Stipulation and the terms of the proposed Settlement set forth therein 

are, in all respects, hereby finally approved. The Parties to the Stipulation are directed 

to consummate the Settlement in accordance with the terms and provisions of the 

Stipulation. 

7. In accordance with Paragraph 1(p) of the Stipulation, for purposes of this 

Final Judgment the term “Released Persons” shall mean: (a) Opus and the Defendants, 

as well as any person, partnership, bank, firm, corporation, limited liability company, 

trust or other entity or organization in which Opus or any Defendant has a controlling 

interest or which is or was related to or affiliated with any of them; and (b) with 

respect to each of the Persons in subsection (a), their respective past, present or future 

directors and officers, including but not limited to Richard A. Sanchez, Michael L. 

Allison, Marcos Alvarado and Norman B. Rice; and their respective past, present or 

future employees, insurers, reinsurers, attorneys, agents, partners, principals, advisors, 

investment advisors, auditors, accountants, trustees, underwriters, investment bankers, 

subsidiaries, parents, successors, predecessors, heirs, Immediate Family, and anyone 

acting or purporting to act for or on behalf of any of them or their successors. 

8. In accordance with Paragraph 1(o) of the Stipulation, for purposes of this 

Final Judgment the term “Released Claims” shall mean:  any and all claims, rights, 

demands, causes of action or liabilities of any kind, nature and character whatsoever 

(including, but not limited to, any claims for damages, interest, attorneys’ fees, expert 

or consulting fees, and any other costs, expenses or liability whatsoever), whether 

based on federal, state, local, statutory or common law, or any other law, rule or 
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regulation, whether foreign or domestic, whether fixed or contingent, accrued or 

unaccrued, liquidated or unliquidated, at law or in equity, matured or unmatured, 

whether known or unknown including, without limitation, Unknown Claims (as 

defined below) (collectively “Claims”) against any of the Released Persons that have 

been, could have been, or could in the future be, asserted in the Derivative Actions or 

in any other forum or proceeding by any Person (including but not limited to 

Plaintiffs) derivatively on behalf of Opus, or by Opus itself against any of the 

Released Persons that arise out of or are related, directly or indirectly, in any way to: 

 (a)  any of the facts, matters, occurrences, actions, practices, conduct, events, 

transactions, statements, disclosures, representations, misrepresentations, 

omissions, or failures to act that were involved, set forth, referred to, 

asserted, alleged, or that could have been alleged in the Derivative 

Actions  including, but not limited to, claims for violations of Section 

14(a) of the Securities Exchange Act of 1934 and Rule 14a-9 

promulgated thereunder, breach of fiduciary duty, abuse of control, 

mismanagement, gross mismanagement, waste of corporate assets, 

misappropriation of information, unjust enrichment, insider trading, 

contribution and indemnification, money damages, disgorgement, any 

and all demands, actions, damages, claims, rights or causes of action, or 

liabilities whatsoever; or  

(b)  that would have been barred by res judicata had either of the Derivative 

Actions been fully litigated to a final judgment,  

provided that Released Claims shall not include claims to enforce the Settlement.  

Notwithstanding the foregoing, “Released Claims” does not include (1) claims 

relating to the enforcement of the Settlement or its terms and (2) the claims alleged in 

Schwartz v. Opus Bank, et al., No. 2:16-CV-7991 (C.D. Cal.). 
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9. In accordance with Paragraph 1(s) of the Stipulation, for purposes of this 

Final Judgment the term “Unknown Claims” shall mean:  any Released Claims that 

Plaintiffs, Opus or any Opus Shareholder (claiming in the right of, or on behalf of, the 

Bank) does not know or suspect to exist in his, her or its favor at the time of the 

release of the Released Persons which, if known by him, her or it, might have affected 

his, her or its settlement with and release of the Released Persons, or might have 

affected his, her or its decision not to object to this Settlement.  Unknown Claims 

include those claims in which some or all of the facts comprising the claim may be 

suspected, or even undisclosed or hidden. With respect to any and all Released 

Claims, Plaintiffs, and Opus stipulate and agree that, upon the Effective Date, they 

shall expressly waive, and every Opus Shareholder shall be deemed to have, and by 

operation of the Final Judgment shall have, expressly waived the provisions, rights, 

and benefits of California Civil Code § 1542, which provides:  

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

 
Plaintiffs and Opus shall expressly waive, and every Opus Shareholder shall be 

deemed to have, and by operation of the Final Judgment shall have, expressly waived 

any and all provisions, rights, and benefits conferred by any law of any state or 

territory of the United States, or principle of common law or foreign law, which is 

similar, comparable or equivalent in effect to California Civil Code § 1542. 

Plaintiffs, Opus and any Opus Shareholder may hereafter discover facts in 

addition to or different from those which he, she or it now knows or believes to be true 

with respect to the subject matter of the Released Claims, but Plaintiffs and Opus shall 

expressly have, and every Opus Shareholder shall be deemed to have, and by 

operation of the Final Judgment shall have, fully, finally, and forever settled and 

released any and all Released Claims, known or unknown, suspected or unsuspected, 
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contingent or non-contingent, whether or not concealed or hidden, which now exist, or 

heretofore have existed, upon any theory of law or equity now existing or coming into 

existence in the future, including, but not limited to, conduct which is negligent, 

reckless, intentional, with or without malice, or a breach of any duty, law or rule, 

without regard to the subsequent discovery or existence of such different or additional 

facts.  Plaintiffs and Opus acknowledge, and every Opus Shareholder shall be deemed 

by operation of the Final Judgment to have acknowledged, that the foregoing waivers 

were separately bargained for and a key element of the Settlement.  

10. This Klein Action and all claims contained therein, as well as all 

Released Claims, are hereby dismissed with prejudice in their entirety, on the merits, 

as against all Released Persons. Each party shall bear its own fees and costs, except as 

set forth herein.   

11. Upon the Effective Date, Plaintiffs, Opus and all current and former 

Opus Shareholders, on behalf of themselves, and each of their respective personal 

representatives, Immediate Family, trustees, heirs, executors, administrators, parent 

entities, associates, affiliates, predecessors, successors and assigns, and any other 

Person claiming (now or in the future) to be acting on behalf of any of them, shall be 

deemed to have, and by operation of this Final Judgment shall have, fully, finally, and 

forever released, relinquished, settled and discharged all Released Claims against the 

Released Persons and shall be permanently barred and enjoined from instituting, 

commencing, participating in, continuing, maintaining, asserting or prosecuting any 

Released Claim against any of the Released Persons, or assisting any Person in 

instituting, commencing, participating in, continuing, maintaining, asserting or 

prosecuting any Released Claim against any of the Released Persons. Nothing herein 

shall in any way impair or restrict the rights of any of the Parties to enforce the terms 

of this Stipulation. 

12. Upon the Effective Date, the Released Persons shall be deemed to have, 

and by operation of the Final Judgment shall have, fully, finally, and forever released, 
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relinquished, and discharged Plaintiffs and Plaintiffs’ Counsel from all claims 

(including Unknown Claims), arising out of, relating to, or in connection with the 

defense, institution, prosecution, assertion, settlement, or resolution of the Released 

Claims.  Nothing herein shall in any way impair or restrict the rights of any of the 

Parties to enforce the terms of this Stipulation. 

13. Pursuant to the Stipulation, the Effective Date of the Settlement shall not 

occur until, among other things, the Dillard Action has been dismissed with prejudice 

and that dismissal order is Final. 

14. Plaintiffs’ Counsel in the action are hereby awarded attorneys’ fees and a 

reimbursement of expenses collectively totaling $___________ (“Fee and Expense 

Award”).  This Court finds that this amount is fair and reasonable under the facts and 

circumstances of this case. Payment of such award of attorneys’ fees and 

reimbursement of expenses shall be made in accordance with the provisions of the 

Stipulation. 

15. Plaintiffs are each awarded Service Awards in the amount of $2,500, 

which shall be funded from Plaintiffs’ Counsel’s Fee and Expense Award.  

16. This Final Judgment, the Stipulation and all of its provisions, and any 

negotiations, proceedings or agreements relating to the Stipulation and the Settlement, 

and any matters arising in connection with such negotiations, proceedings or 

agreements, and any acts performed or documents executed pursuant to or in 

furtherance of this Stipulation:  

a) shall not be offered or received against any of the Released 

Persons as evidence of a presumption, concession, or admission of any kind; 

b) shall not be offered or received against any of the Released 

Persons as evidence of an admission by any of those Released Persons with respect to 

the truth of any fact alleged in any of the Derivative Actions or the validity of any 

Released Claim, or the deficiency of any defense that has been or could have been 

asserted, or of any liability, negligence, fault, or wrongdoing of the Released Persons; 
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c) shall not be offered or received against the Released Persons as 

evidence of any fault, misrepresentation, omission or other actionable conduct with 

respect to any statement or written document approved or made by any of the 

Released Persons; 

d) shall not be offered or received against the Released Persons as 

evidence of any liability, negligence, fault or wrongdoing, or in any way referred to 

for any other reason as against any of the Released Persons, in any other civil, 

criminal or administrative action or proceeding, other than such proceedings as may 

be necessary to effectuate the provisions of this Stipulation; provided, however, that if 

this Stipulation is approved by the Court, the Released Persons may refer to it to 

effectuate the release of Released Claims and other liability protections granted them 

hereunder; 

e) shall not be construed against any of the Released Persons as an 

admission or concession that the consideration to be given hereunder represents the 

amount that could be or would have been recovered after trial;  

f) shall not be construed as or received in evidence as an admission, 

concession or presumption against Plaintiffs that any of their claims are without merit, 

or that any defenses asserted by the Defendants have any merit, or that damages 

recoverable in the Derivative Actions would not have exceeded the Settlement 

Amount; and 

g) shall not, in the event of a Termination, be used by any Party for 

any purpose in any trial in any of the Derivative Actions, provided that, any Party may 

file or introduce this Stipulation and/or the Final Judgment in any action or proceeding 

that may be brought to enforce the terms of this Stipulation and/or the Final Judgment, 

or any action or proceeding related to rights or claims of Defendants relating to 

indemnification and/or advancement in connection with the Derivative Actions. 

17. Except in the event of a Termination, the Parties agree not to assert under 

Rule 11 of the Federal Rules of Civil Procedure or any similar law, rule or regulation, 
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that the Derivative Actions were brought or defended in bad faith or without a 

reasonable basis.  The Parties agree that the terms of this Settlement were negotiated 

at arms’ length and in good faith by the Parties and reflect a settlement that was 

reached voluntarily based upon adequate information and after consultation with their 

respective experienced legal counsel. 

18. Without in any way affecting the finality of this Final Judgment, this 

Court shall retain jurisdiction over the Parties to the Stipulation and the Released 

Parties with respect to all matters related to the Klein Action and over all proceedings 

related to the implementation and enforcement of the terms of the Stipulation, 

including all matters pertaining to requests for attorneys’ fees and expenses.  

19. Any order regarding an award of attorneys’ fees and expenses, or any 

appeal, modification or change of such an order, shall in no way disturb or affect the 

finality of this Final Judgment and shall be considered separate from this Final 

Judgment. 

20. This Settlement shall be a final and complete resolution of all disputes 

among the parties. No party to the Stipulation may assert in any forum that the 

Derivative Actions were brought, commenced or prosecuted by the Plaintiffs or their 

counsel in bad faith or that the Derivative Actions were not filed or raised in good 

faith or was not settled voluntarily after negotiating at arm’s-length and in good faith 

after consultation with competent legal counsel.   

21. Nothing in this Final Judgment constitutes or reflects a waiver, release or 

discharge of any rights or claims of Defendants against their insurers, or their insurers’ 

subsidiaries, predecessors, successors, assigns, affiliates, or representatives.  

22. The Parties are hereby authorized, without further approval of the Court, 

to unanimously agree to and adopt in writing such amendments, modifications, and 

expansions of the Stipulation and all exhibits attached thereto, provided that such 

amendments, modifications, and expansions of the Stipulation are done in accordance 

with the terms of Paragraph 21 of the Stipulation, are not materially inconsistent with 
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this Final Judgment and do not materially limit the rights of Opus Shareholders or the 

Released Persons under the Stipulation.  

23. In the event that the Settlement does not become effective in accordance 

with the terms of the Stipulation, then this Final Judgment shall be rendered null and 

void to the extent provided by and in accordance with the Stipulation and shall be 

vacated, and in such event, all orders entered and releases delivered in connection 

herewith shall be null and void to the extent provided by and in accordance with the 

Stipulation, and the provisions of Paragraph 17 of the Stipulation shall apply.  

24. The provisions of this Final Judgment constitute a full and complete 

adjudication of the matters considered and adjudged herein, and the Court determines 

that there is no just reason for delay in the entry of judgment. The Clerk is hereby 

directed to immediately enter this Final Judgment.  

 

SO ORDERED this ____ day of ______, 2018.  
 
 
      ____________________________ 

The Honorable André Birotte, Jr. 
United States District Court Judge 
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